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INHOCTAHOBJIEHHUE

IIEHYMA BEPXOBHOI'O CYJA
POCCHUIMCKOI ®EJEPALIUUA

Ne
r. MockBa ____2019r.

O npuMeHeHNH YacTH YeTBepToil I'paskaaHCcKoro KoaeKca
Poccuiickoin ®egepaumnu

B umensx oOecredeHus: MNpaBWIIBHOTO W €AMHOOOPA3HOTO pa3pelieHus
CylaMd  CIOpoB 00 OXpaHe W 3allUTe WHTEUICKTyalbHbIX TmpaB [lnenym
Bepxonoro Cyna Poccuiickoit ®enepaunu, pyKOBOACTBYSCh cTaTbeil 126
Konctutynun Poccuiickoii @epnepanuu, cratbsiMu 2 u S DenepaibHOro
KOHCTUTYIIMOHHOTO  3akoHa oOT S5  ¢eBpans 2014 roma  Ne 3-OK3
«O BepxoBnom Cyne Poccuiickoii @Penepanun», MOCTAHOBJISIET JaTh
CJIEIyIOLIUE PA3bICHEHNUS.

Oo0mue nosio:xkenus. IlpoueccyasibHbie BONIPOCHI.
Bomnpocs! AelicTBUSI YacTH YeTBepTOM I'paxkaanckoro Koaexkca
Poccuiickoii ®enepanuu BO BpeMEHHU

1. [IpaBoBOE peryampoBaHHe OTHOIIEHHUW B cepe WHTEIUICKTYaTbHON
cooctBeHHOCcTH B Poccuiickoit @enepaiii OCYIIECTBISIETCS B COOTBETCTBUU C
Koncrutymueit Poccuiickoit ®eneparuu, OOMIECTIPU3HAHHBIMUA TPUHIIUIAMU |
HOPMAaMH MEXIYHAPOIHOIO MpaBa U MEXKIYHAPOJIHBIMU AOTOBOpamMu Poccuiickoi
denepanuu, SABISIONMMUCS B COOTBETCTBUU ¢ 4acThio 4 ctatbu 15 KoHcTuTynuu
Poccuiickonn ®denepauun COCTABHOW YacCTbK) MPABOBOM CHUCTEMBI PoccHiCKOM
®enepauuu, ['paxxnanckum koaekcom Poccuiickoit @eaepannu (nanee — 'K PD),
WHBIMU 3aKOHAMH U IPYTUMU MIPABOBBIMH aKTaMH 00 MHTEJIJIEKTYaJbHbBIX MIPaBax.

K uucny mexnayHapoaubeix noroBopoB Poccuiickoit denepanuu B cdepe
WHTEJUIEKTYalIbHOM COOCTBEHHOCTH, B YACTHOCTH, OTHOCSTCS:

bepHCKkass KOHBEHLHS N0 OXpPaHE JIUTEPATYPHBIX M XYJO0KECTBEHHBIX
npousBeaeHuit (bepH, 9 centsops 1886 roga, nepecmorpena B Ilapuxe 24 urons
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1971 roma u n3menena 2 okts6ps 1979 roxa) — Berynuina B cuity aist Poccuiickoit
®enepanuu 13 mapta 1995 ropna;

Bcemupnas konBeHuusi 00 aBTopckoMm TipaBe (XKeneBa, 6 ceHTIOpA
1952 rona, nepecmotpena B [lapmxke 24 utons 1971 roga) — BcTynuia B CUITy JIs
Poccuiickoit @enepanuu 9 mapra 1995 rona;

KoHBeHIIMsT © pacmpoCTpaHEHUM HECYIIMX MPOrpaMMbl  CUTHAJIOB,
nepeaaBaemMbIx uepes cmyTHUKU (bproccens, 21 mas 1974 rona) — BCTynuiia B CUITY
st CCCP 20 stuBaps 1989 rona;

JHoroop BcemupHo# opraHm3anuyu WHTEUICKTYalbHONH COOCTBEHHOCTH IIO
aBTopckomy mnpaBy (XKenepa, 20 aexabps 1996 roma) — BcTynua B cuity st
Poccutickoit @eaepanuu 5 dheBpans 2009 rona;

MexayHaponHass ~ KOHBEHIMSI 00  OXpaHe 1paB  HCIOJHUTENEH,
M3TOTOBUTENICH (OoHOTpaMM M BemlaTeNnbHbIX opranuzanuit (Pum, 26 oxta0ps
1961 rona) — Bcrynuna B cuity aiist Poccuiickoit deneparuu 26 mas 2003 roxa;

Mappakenickuii 10oroBop 00 O0OJEryeHUH MAOCTyNa CIENbIX M JIHIL C
HAapYIIEHUSMU  3pEHUS WIM  HUHBIMH  OTPAHUYEHHBIMH  CIOCOOHOCTSIMU
BOCIIPUHUMAThH [E€YaTHYI0 HMH(POPMALUIO K OMYOJIMKOBAHHBIM IPOU3BEICHUSIM
(Mappaxkem, 27 utons 2013 roga) — Bctynuia B cuiny aiisi Poccuiickoit @enepanyu
8 masg 2018 roxa;

KouBeHuss 00 oxpaHe HHTEpPECOB MPOU3BOAUTENEH (QoHOTpamMm OT
HE3aKOHHOTO BOCIIPOM3BOJCTBA UX (poHOrpamm (JKenesa, 29 oktsa0ps 1971 roga) —
BCcTynuiia B cwity 1uist Poceuiickont ®@eneparuu 13 mapra 1995 rona;

JloroBop BcemupHoil opraHu3anuy WHTEUIEKTyalbHOM COOCTBEHHOCTH IO
ucronHeHusiM U (ponorpammam (JKenesa, 20 nexabps 1996 roma) — BcTynua B
cuiny st Poccuniickoit @enepanuu S5 dhepaiis 2009 roaa,

[Tapmkckas KOHBEHIMSI TIO OXpaHE MPOMBILUIEHHOW COOCTBEHHOCTH
(ITapuxk, 20 mapta 1883 rona; nanee — [lapukckast KOHBEHIIUS) — BCTYIWJIA B CHITY
g CCCP 1 nrons 1965 rona;

Cornamenue 00  yYpeXIEHUHM  MEXKIYHAPOAHOW  Kilaccuukanuu
MPOMBITIUIEHHBIX 00pa3iioB (JlokapHo, 8 okTsiOpst 1968 roma) — BCTynuio B CHITY
1151t CCCP 15 nexa6pst 1972 ropa;

JloroBop o mateHTHOU Koomepanuu (Bammurron, 19 urons 1970 roma) —
Berynui B cuity Aiist CCCP 29 mapra 1978 rona;

Cornamenue o MexayHaponHod nateHTHoW kiaccudukanuu (CtpacOypr,
24 mapta 1971 rona) — Berynuiio B cuity ajis CCCP 3 oktsi6ps 1976 rona;

BbynanemTckuid 10roBop 0 MEXIYHAPOJAHOM MNPU3HAHUU JENOHUPOBAHUS
MUKpPOOPraHU3MOB JUIsl Lienied mateHTHoW mpouenypbl (bynamemrT, 28 ampens
1977 rona) — Berynun B cuity st CCCP 22 anpens 1981 ropa;

EBpasuiickass nmateHtHas koHBeHuus (MockBa, 9 centsiops 1994 roma) —
BCcTynwia B crity aiisi Poccutickoii @enepanuu 27 centsops 1995 rona;

KeneBckuit akt ['aarckoro cornameHuss 0 MEXAYHApPOJHOW PErucTpanuu
IPOMBINIIEHHBIX 00pa3noB (XKenesa, 2 utons 1999 rona) — BeTynuil B cuity AJis
Poccuiickoit @enepanuu 28 despans 2018 roxa;

JloroBop o mateHtHOM mpaBe (XKenea, 1 utons 2000 roga) — BCTymuil B
cuity aiia Pocceuniickoit ®@enepanuu 12 asrycra 2009 roaa;
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MexayHapoiHasi KOHBEHLIHUS 0 OXpaHe HOBbIX copToB pacteHuil (ITapux,
2 nexabps 1961 rona, nepecmotpena B JXKenere 10 HosiOpst 1972 rona, 23 okTsa0ps
1978 roga u 19 mapta 1991 roga) — Bctynuia B cuity a1t Poccutickoit deaeparuu
24 anpens 1998 roxa;

Majpuackoe COIIallleHWE O MEKIYHApOJHOW PEruCTpaluyd  3HAKOB
(Manpwun, 14 anpens 1891 roxa) — Berynuio B cuny aiiss CCCP 1 urons 1976 rona,

Cornamenue o MexayHapoHOM Kiaccu(uKanuyu TOBApOB M YCIyT IS
peructpanuu 3HakoB (Huima, 15 urons 1957 roma) — BCTynuiao B CUIy A
Poccuiickoit @enepaunu 25 nexadps 1991 rona;

JloroBop 00 oxpane onumnuiickoro cumBoia (Haitpobu, 26 ceHTs0ps
1981 rona) — Bcrynui B cuity it CCCP 17 anpenst 1986 roaa;

[Ipotokon k MagpuicKOMy COIIAIIEHUIO O MEXKIYHAPOJAHOW PETUCTPALUH
3HakoB (Magpun, wuroHb 1989 roma) — Berynua B cuity Ui Poccuiickoit
Oenepanuu 10 urons 1997 roxa;

Cunramypckuii JIOroBOp O 3aKOHax I0 TOBapHbIM 3HakaMm (CuHramyp,
27 mapta 2006 rona) — Bcrynui B cuny Juisi Poccuiickoit @enepanuu 18 nexadps
2009 roaa;

KonBenuus, yupexnaromas Bcemupuyro Opranuzanuto MHTEIEKTyaapHON
Co6ctBennoctu (Ctokronbm, 14 utona 1967 rona) — Berynwna B cuiny g CCCP
24 nrona 1970 rona;

CornameHue 1O  TOPrOBBIM  aclEKTaM  MpaB  MHTEUICKTyalbHOM
coocteenHoctu (TPUIIC) (Mappakem, 15 anpens 1994 rona) — BecTynuio B cUiLy
st Poccutickoit @enepanuu 22 aprycta 2012 rona u [IpoTokon 06 u3meHeHUH
CornamieHusi Mo TOPrOBBIM AacHEKTaM MpaB HUHTEIUIEKTYaJIbHOM COOCTBEHHOCTH
(TPUIIC) (Kenera, 6 nexabpsi 2005 roma) — Berynui B cuity st Poccuiickoi
®enepaunu 22 centadps 2017 rona;

HoroBop o EBpa3uiickoM »KOHOMHUYECKOM coro3e (AcrtaHa, 29 wmas
2014 rona) — Bctynun B cuiny juist Poccuiickoit deneparuu 1 suBaps 2015 rona.

2. K oOTHOmeHusM, CBS3aHHBIM C BO3HMKHOBEHUEM, TIEPEXOJOM U
MPEAOCTaBIECHUEM, MTPEKPAILICHUEM, MOPAIKOM OCYIIECTBIICHHUS, 3allIUTON MpaB Ha
pe3yabTaThl UHTEJUIEKTYAJIbHOW AESTEIbHOCTA U NMPUPABHEHHbIE K HUM CPEACTBA
WHUBUyaIA3aIMU IOPUAUYECKUX JIUI, TOBAPOB, pabOT, YCIYr W MPEANpPUSITHIA
(manee — cpeacTBa MHAWMBHAyalu3alluu), MOMJIEKAT MPUMEHEHHUIO TMOJIOKEHHS
yactel nepBoi, BTopoH, TpeTbeil ['K PD, ecniu nHOE mpsiMO HE TPETYCMOTPEHO
yacTeto yerBepror ['K PO u eciim ux npuMeHEHHE HE NPOTHUBOPEYUT CYIIECTBY
OTHOILICHH, YPETYJIMPOBAHHBIX AaHHOMN YacThio ['K PO.

3. B cooTBeTcTBUMM C MOJOXKEHUSIMH 4YacTu 3 cratbu 22 ['paxkgaHCKOro
npoueccyanbHoro koaekca Poccuiickoin ®@enepanuu (nanee — I'TIK P®) cyawbl
oOlIei IOPUCIUKIIMA PacCMaTpUBAIOT Jiejia, CBSI3aHHBIE C MPUMEHEHHEM
nojoxxeHui yactu yetseprou [’ K PO, 3a uckimroueHneM ciydaeB, Koraa Aesa 3Tou
KaTerTOpUM B COOTBETCTBUU C (enepaibHbIM KOHCTUTYIIMOHHBIM 3aKOHOM H
dbenepalbHBIMU 3aKOHAMH PACCMaTPUBAIOTCS apOUTPAKHBIMU CyIaMH.

B wactHOCTH, MaHHBIE AeNa, IO O0IIEeMY MPaBUITY, MOJICKAT PACCMOTPEHHUIO
B Cyjie OOIeil IOPUCAMKIINU, €CIIH CTOPOHOW B CIIOpE SIBJSIETCS TPAKIAHWUH, HE
MMEIOIIMI CTaTyca UHANBUIYaIbHOTO MPEINPUHUMATENS, WU TPaXIaHUH, XOTS U
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UMEIOLINI CTaTyC MHIMBUIYaIbHOTO MPEINPUHUMATENS, HO JeJI0 BO30YKIEHO HE
B CBSI3U C OCYIIECTBJICHHUEM UM MPEANPUHUMATEIBCKON AESITENbHOCTU (MYHKT 1
gactu 1 crateu 22 I'TIK PO).

Coopel 0 TOM, KTO SBIIIETCSI aBTOPOM pE3yJibTaTa HWHTEIUIEKTYyalbHOMN
NeSATEeIbHOCTH, PACCMATPUBAIOTCS CyJlaMU OOIIEH IOPUCIUKIIMK KaK HE CBS3aHHbBIC
C  OCYUIECTBJICHHEM  MPEANPUHUMATENBCKOW W  HHOM  SKOHOMHYECKOMN
JESATEIbHOCTH, 32 MCKIIOYEHUEM CIOPOB 00 aBTOPCTBE M300PETEHMM, MOJIE3HBIX
MoJieJIel, MPOMBIIIJICHHBIX 00pa3lioB, CENEKIMOHHBIX OCTHKEHUN M CEKpPETOB
IpPOU3BOJACTBA (HOYy-Xay), KOTOpbIE C YYE€TOM MOAMNYHKTa S TmyHKTa |1,
a63aia Broporo nmyHkra 2 crateu 1398, rmaB 73 u 75 'K P®, nynkra 6 yactu 6
ctatbu 27, ab3ama msaToro myHKTa 2 4acth 4 crtathu 34 ApOutpaxHoro
nporeccyanbHoro konaekca Poccuiickoit ®epepanuu  (ganee — AIIK POD)
noacyausl Cyay MO HMHTEIUIEKTyalbHBIM IIpaBaM B KayecTBE CcyJa IepBOM
WHCTaHLUU.

Criopbl 00 ompefesieHnu pa3Mepa BO3HArpaKJICHHUs aBTOPOB (COABTOPOB)
OTHECEHBI K KOMIIETEHIIH CY0B OOLIEH IOPUCIUKIINY.

4. Cyn, paccMaTpUBaIOIIUKA CIIOPHI O 3alllMTE WHTEUIEKTyaJIbHbIX MpaB, B
TOM 4YHCIE JeJla O HapYyIIEHUAX MHTEIUIEKTYalbHbIX IIPaB Ha pPeE3yJbTaThl
WHTEJUIEKTYaJIbHOM JIESITEIIBHOCTA U Ha HAUMEHOBAaHUS MECT IPOMCXOXKICHHS
TOBAapOB, O HAPYILIEHUU IMpaBa IPEKJICIONb30BAaHUS U MIPaBa MOCIIEIOJIb30BaHU,
CIOpBI O PACHOPSHKEHUH MCKIIOUUTEIBHBIM IPABOM, OIPEAENAECTCS HCXOAS W3
CyOBEKTHOIO  CcOCTaBa  y4YaCTHMKOB  CIOpa W XapakTepa  CIOPHBIX
IIPABOOTHOIIIEHUH, €CIIM NUHOE HE YCTAHOBJIEHO 3aKOHOM.

MNHOe yCTaHOBIIEHO IS IEJI IO CIIOPaM O 3alIMTE NHTEIUIEKTYaJIbHBIX IIPaB C
y4acTHEM  OpraHM3alui, OCYIIECTBISIIOUIMX  KOJUIEKTUBHOE  YINpaBIICHUE
aBTOPCKMMH U CMEXHBIMU NPABAMH, KOTOPHIE B CHITy ITyHKTa 6 yactu 6 crateu 27
AIIK P® nognexxatr pacCMOTPEHHIO apOUTPaKHBIMU CyIaMH HE3aBUCHUMO OT TOTO,
BBICTYIIa€T Takas oOpraHusalus B Cyle OT HMEHM I[paBooOsajgaTeneit
(ropuIMYecKuX JIWIl, WHIWBUAYAIbHBIX MpEANPUHUMATENICH WM TpaXaaH, He
SBJIAIOIINXCS. WHMBHUIyaJIbHBIMH IIPEANPUHUMATENISIMH ) UM OT CBOET0 UMEHH.

HezaBucumMo 0T CyOBEKTHOrO cCOCTaBa JIMI[, YYacTBYIOIIMX B Jelie, B
apOUTpaXXHBIX  CyJax TMOJJIeKaT PACCMOTPEHHUIO CIOpPbl O  CPEICTBax
WHIUBUyAIN3aluy (32 HCKIIOYEHHEM CIOPOB O HAMMEHOBAaHUAX MECT
MPOUCXOXKJIeHUs TOBapoB). K Takum criopaM HE OTHOCSITCS, B YACTHOCTH, CIIOPBI,
CBS3aHHBIE C NPUMEHEHUEM 3aKOHOJATENbCTBA O 3aIUTE IpaB IMOTpeOUTENeH,
CIIOPBI O HACJIEIOBAHUU U CIIOPHI O pazjiesie 00IIero UMYILEeCTBa CyIpyroB.

5. I'paxmanckue paena, BO3HUKAIOIIME W3 OTHOLICHUM MO CO3JaHUIO M
UCIIOJIb30BAHUIO PE3YJIHTATOB HMHTEJUICKTYaJIbHOM JESITENIbHOCTH, OTHECEHHBIE K
KOMITETEHLIUU CYJI0B OOLIEH IOPUCAUKIUU, PACCMATPUBAIOTCS PAaOHHBIM CYIOM B
KAauecTBE CyJa NEPBOM WHCTAaHLMWHU, 3a HCKIOYEHUEM JI€J, MPEAYCMOTPEHHBIX
cratbeil 26 I'TIK P®. Jlena gaHHON KaTeropud HE MOJACYJIHBI MHUPOBOMY CYIbE
(myskt 5 wactu 1 crarsu 23 I'TIK PO).

6. Jlena, cBsi3aHHBIE C 3alIMTON aBTOPCKUX U (MJIM) CMEKHBIX MpaB (Kpome
npaB Ha (QoTtorpaduueckue TPOU3BENCHUS U TMPOU3BEACHUS, IOIYYCHHbIC
criocobamu, AHAJIOTMYHBIMH dotorpadun) B MH(OPMALIMOHHO-
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TEJIEKOMMYHUKAITMOHHBIX CETAX, B TOM uucie B ceTu «MHTepHeT» (BKiItoUas aena
N0 HucKaM ¢ TpeOOBaHUAMH O TMPUMEHEHUU CIOCOOOB 3alllUThl U MEP
OTBETCTBEHHOCTH, MPEIYCMOTPEHHBIX cTaThamu 1250, 1252, 1253, 1301 u 1311
['K P®), no xotopsiM MOCKOBCKMUM TOPOJCKUM CYJOM Ha JaTy MOJa4l UCKOBOTO
3asiBJICHUS MPUHSATHI U HE OTMEHEHBbI MpEIBAPUTENbHBIE 00CCIEUUTEIbHBIE MEPHI
(ctatea 144! TTIK P®), paccmatpuBarorcsi MOCKOBCKMM TOPOJCKHAM CYIOM B
KauecTBe CyJa IMEepBOM MHCTAHIIMM HE3aBUCUMO OT CYOBEKTHOIO COCTaBa
YYaCTHUKOB CIOPHBIX MPABOOTHOIIECHH, a TaKXe OT XapakTepa cropa (4acTth 3
ctatbu 26 ['TIK P®D, cratbs 28 AIIK PD).

B caydae ecnu B CBSI3U C HapylIEHUEM aBTOPCKUX U (MJIM) CMEXKHBIX MIPaB B
WH()OPMAITMOHHO-TEJICKOMMYHUKAIIMOHHBIX ~ CETSIX, B TOM 4YHCIE B CETH
«nTepHeT», mOpeABapUTEIbHbIE — OOecneyuTeabHbIe  Mepbl  MOCKOBCKHM
TOPOJICKMUM CYJIOM OTMEHEHbl WM HE MPUHUMAIUCH, CYJ, KOTOPOMY HAJJICKUT
paccMaTpuBaTh TaKoe JeJI0, ONPEACIISIeTCs M0 OOIIKUM MTpaBUIaM.

Ecnu nuiio obGpartusiock B cya OOIIeH IOPUCAMKIIMKA C MCKOM B CBSI3H C
HapyIIEHUEM aBTOPCKUX U (WJIM) CMEXHBIX TIpaB B HWH(OpMAIMOHHO-
TEJICKOMMYHUKAIIMOHHBIX CETSX, B TOM 4HcCIie B ceTh «ITHTepHEeT», U HEe COOOLTUII0
Cyny, IPUHSBIIEMY TaKOW UCK K CBOEMY IIPOU3BOJICTBY, O MPUHATUU MOCKOBCKHM
TOPOJICKUM CYJIOM MpPEABAPUTEIBHBIX O00ECIEUUTEIBHBIX MEp, KOTOphIE Ha Jary
M0/Ia4M MCKOBOTO 3asBJICHUS HE ObUIM OTMEHEHBI, JEJIO MOJJICKUT Tepeaade Ha
paccmoTpeHrne MOCKOBCKOTO TOPOJICKOTO CyZla HA OCHOBAHWM MYHKTAa 3 4acTu 2
ctatbu 33 I'TIK P®. Ecnu nuio oOpaTuiioch ¢ TaKUM UCKOM B apOUTPaXKHBIN CYI,
MCKOBOE 3asBJICHUE TOJIC)KUT OCTABJICHUIO O€3 PACCMOTPEHUS MPUMEHUTEIBHO K
npaBwiaM nyHkta | gactu 1 cratem 148 AIIK P®. Ilocne BcTymieHus B CUiLy
denepanbHOrO0 3aKkoHa OT 28 HosiOps 2018 roma Ne 451-03 «O BHeceHuU
M3MEHEHUI B OTJACIbHBIE 3aKOHOAATENbHbIE akThl Poccuiickont dDenepanum»
(manee — denepanbHbiii 3akoH Ne 451-D3) apOuTpakHbli Cyq B YKa3aHHOM
ciyyae mnepefaer neiio B MOCKOBCKHU TOPOJCKOW CyJ HA OCHOBAaHWM 4YacTh 4
cratbu 39 AIIK P®. CyneOGHble M3JEp>KKH TPU STOM B3BICKMBAIOTCA C HCTIA
(uactb 4 ctateu 1 ['TIK P®, cTates 111 ATIK POD).

[Tocne Hauana AesSATENHLHOCTH AMEIIISIIMOHHBIX CYI0B OOIIEeH IOPUCAUKIIUN U
KAaCCAIIMOHHBIX CY/J0B OOIIeHd IOPUCAUKIIMKA TIEPECMOTP B amneIUIIUOHHOM U
KAaCCAaIlMOHHOM TIOPSAJIKE CYIEOHBIX TOCTaHOBIEHUH MOCKOBCKOTO TOPOJCKOTO
CyJla, BEBIHECEHHBIX IO JieJIaM 3TOM KaTerOpuH, OCYIIECTBISECTCS COOTBETCTBEHHO
[lepBbIM aneJUIALMOHHBIM CYJIOM OOIIeH IOPUCAUKINA U BTOphIM KaccallnOHHBIM
CyJIOM OOIIe¥ FOPUCAUKIINY (CTaThU 19t u 192 denepanbHOr0 KOHCTUTYIIUOHHOTO
3akoHa oT 31 aexadps 1996 roma Ne 1-OK3 «O cynebHoit cucreme Poccuiickoi
Qenepaunmn», CTATbU 231 uy 23° @denepanbHOTO0 KOHCTUTYLIMOHHOTO 3aKOHa
ot 7 dpespans 2011 roma Ne 1-OK3 «O cynax o0t FOPUCIUKIINN).

/. Jlena mo cmopaM O  3allldT€  HWHTEJUIEKTYaJbHBIX  IIPaB,
paccMaTpuBaeMble apOUTPAKHBIMU CyJIaMH, 3a HCKIIOUEHUEM e, TMOACYIHBIX
Cyny 1o MHTEUIEKTyaldbHbIM IIpaBaM B KadecTBE CyJa IEepBOM HWHCTAHIUH,
MOJIJIEKAaT PACCMOTPEHUIO apOUTPaKHBIMH CcylaMu CyOBbekTOB Poccuiickoit
denepanii B KayecTBE CYy/IOB TMEPBOM HMHCTAHIIMM C yYE€TOM OOIIUX MPaBUI
noacynnoctu nien (ctatesa 34 AIIK PO).
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[IepecMOTp B MOpsAKE aNEUISIIMOHHOIO NPOW3BOJACTBA CYACOHBIX aKTOB
apOUTpaXKHBIX CYIOB CyOBeKkTOB Poccuiickoii denepanuu M0 TaKUM JAejiaM
OCYUIECTBIISIETCS] apOUTPAKHBIMU ANEIUISIIITUOHHBIMU CyIaMH.

[lepecMoTp B MOpsIIKE KACCAllMOHHOTO IMPOU3BOJICTBA CYAEOHBIX AaKTOB
apOUTPaXKHBIX CYJIOB CyOBekTOB Poccuiickoii depeparuu U apOUTPaKHBIX
aneJUSIMMOHHBIX CyAOB IO TakuM JenaM ocyuiectsisiercss CynoMm 1o
WHTEJUIEKTYallbHbIM ~ TIpaBaM. B TakoM iK€ TOpsAKE paccMaTpPUBAIOTCS
KACCALIMOHHBIE kaJ00bl 1O JieJIaM, B KOTOPBIX OJHO U3 3asBJICHHBIX TPEOOBaHUI
KaCaJIOCh 3aIUThl HHTEJUIEKTYyaJIbHBIX MPaB.

Kaccammonnpie >xamoObl Ha Takue CyAeOHBIC aKThl TMOAAIOTCA B OOIIEM
nopsike, npexycmMorpeHHoM ctatbeit 275 AIIK P®. Ilpu 3ToM apOuTpakHslii Cy/,
NPUHABIIMN pelIEHUWEe MO Jely O 3aluTe HMHTEJUIEKTyalbHbIX NpaB, 00s13aH
HaIlpaBUTh KAaCCAllMOHHYIO kano0y BMecTe ¢ AesioM B CyJl 110 MHTEUIEKTYalbHbIM
mpaBaM BHE 3aBUCUMOCTH OT TOTO, KaKol apOMTpa)KHbIM Cya yKa3aH CaMUM
3asBUTEJIEM B KaUECTBE CyJa, B KOTOPbIN MOJAaeTCs KaccallMoHHas »xano0a (myHkT 1
yacTu 2 ctateu 277 AIIK POD).

[lepecMoTp B MOpsiiKE KACCAllMOHHOTO MPOM3BOJACTBA CYJEOHBIX aKTOB IO
JielaM O HECOCTOATENbHOCTU (OaHKpPOTCTBE), HAJIOTOBBIM CIIOpaM, a TaKXe IO
JenaM, PacCMOTPEHHBIM 1o npasunaM riaasel 281 ATIK PD, maxe ecnu B X01€ UX
pPacCMOTPEHMsI  pacCMaTpPUBAJIMCh T€  WIM  HWHBIE  BOINPOCHl  3aIlUTHI
WHTEJUIEKTYaJIbHBIX MpPaB, OCYLIECTBIISIETCS B OOLIEM MOPSAKE apOUTPaKHBIMU
CyJlaMH OKpYTOB.

B ciuywae ecnm mo pemeHuro apOUTpPakHOrO CyJa, MOAJIekallemMy
nepecMoTpy B KaccallMOHHOM mnopsiake CynoM MO MHTEIUIEKTyalbHBIM IpaBaM,
KacCallOHHAs Xajo0a BMECTE C JIeJIOM MOCTYNWIa B MHOW apOUTpaXHBIA CY[
KACCALIMOHHOM WHCTAHLUMH, TaKOW apOUTpaXHbId CyA NPUMEHUTENBHO K
nonoxkenusim cratbn 39 AIIK P® mnepenmaer ee mo moacyaHoctu B Cyn 1o
MHTEJJIEKTYaJIbHBIM [IpaBaM.

B canysae mnocrymnenus B Cya 10 HMHTEUIEKTyalbHbIM  MpaBaM
KaCCallMOHHOM 7kasio0bl BMECTE C JIEJIOM TI0 PEILEHUI0, OJIJIeKalIeMy IEPECMOTPY
B KacCallMOHHOM TMOpsJKe apOuTpakHbIM cynomM okpyra, Cya 1o
VMHTEUIEKTYaJbHbIM IIpaBaM I€pelaeT €€ B COOTBETCTBYIOLIMH CyA IO
MOACY/THOCTH MPUMEHUTEIBHO K MoJ0keHusM ctatbil 39 AITK PO.

Paccmotpenne CynoMmM Mo HMHTEIJIEKTyaldbHBIM IIpaBaM B KadyecTBE cyAa
KACCAIlMOHHOM  MHCTaHIMU JIeJl O 3alllUT€ HWHTEUIEKTYallbHbIX  IIpaB,
PAaCCMOTPEHHBIX apOUTPaKHBIMH cylnamMu cyObekToB Poccuiickoit denepaimu,
apOUTpaXHBIMU  aNeJUIIUUOHHBIMU  CyJlaMH, OCYIIECTBIISIETCSI KOJUIETUATIbHBIM
coctaBoM cynei (dactb 1 cratbu 284 AIIK P®), a He npesuanymom Cyna mo
MHTEJUIEKTYaJIbHBIM IpaBaM.

8. B cuy nynkToB 1 u 2 crathu 43* ®enepatbHOr0 KOHCTUTYIIHOHHOTO
3akoHa oT 28 ampenst 1995 roma Ne 1-OK3  «O6 apOuTpakHbIX Ccygax B
Poccuiickoit deneparun» (nanee — 3akoH 00 apOUTPaKHBIX CyJax), MyHKTa 6
yactu 6 crateu 27, cratem 29 AIIK P® apOurpaxHslMH CyJaMu
paccMaTpuBaroTcs Jeina, ykazanabie B yact 4 cratbu 34 AIIK P®, HezaBucumo ot
CYOBEKTHOTO cocTaBa YYaCTHHUKOB CHOPHBIX PaBOOTHOIICHH.
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CootBerctBytone jaena mnojacyaHbl Cyay IO UHTEUIEKTyaJdbHbIM IIpaBaM B
KAaueCTBE CyZa NEPBOM MHCTAHIIMH.

C ydeTroM moJIOKEHHMM ab3ara Tperbero myHkTta 2 yactv 4 crareu 34 AIIK PO,
nyHkta 15 crateu 4 u craten 14* ®enepansHoro 3akoHa ot 26 urons 2006 roxa
No 135-®3 «O 3ammuTe KOHKypeHIun» (Hanee — deaepanbHbii 3aK0H «O 3ammTe
KOHKypeHIun») CyJ 1O WHTEIEKTYalbHbIM IMpaBaM paccMaTpuBaeT nena o0
OCIIApYBAHUM PEIICHUN (eAepanbHOTO (TEPPUTOPUATIBHOIO) aHTUMOHOMOJIBLHOTO
OopraHa O MPHU3HAHUHU HEJOOPOCOBECTHOM KOHKYpPEHIIMEH NEeWCTBUM, CBSI3AHHBIX C
MPUOOPETECHUEM UCKIIIOYUTEIHLHOTO MpaBa Ha CPEICTBA UHIUBUIYaTIU3alUU.

Ucxons u3 yactu 8 crathu 44, ctatbu 48 denepasibHOr0 3aKkoHa «O 3auTe
KOHKYPEHI[UU» TOMY € CYyIy MOJCYAHBbI JAena o0 ocnapuBaHUM PEIICHUN
AHTUMOHOIIOJIBHBIX OPTaHOB 00 OTKa3e B BO30Y)KJACHUU U O MPEKPAILICHUH JIe]1a O
NPU3HAHUU HEAOOPOCOBECTHON  KOHKYPEHLIMEW JENCTBUM, CBS3aHHBIX C
pUOOpPETEHUEM UCKITIOYUTEIHHOTO MpaBa Ha CPEACTBA MHANBUIYATU3AIIIH.

Jlena mo cmnopaM O TpPU3HAHUKA CYJAOM aKTOM HEIOOpOCOBECTHOM
KOHKYPEHIIMU JIEUCTBUM MpaBoOOIaaaTesisi, CBSI3aHHBIX C MPEIOCTaBICHUEM
MPaBOBOM  OXpaHbl TOBAapHOMY 3HAKy, Takke mnoacyaHel Cyany 1o
WHTEJJIEKTYaJIbHBIM IIPaBaM B KayeCTBE CyJa NMEPBOM MHCTAHIIMM HAa OCHOBaHUU
nyHKTa 2 yactu 4 crarbu 34 AIIK P®, nockonbKy pelieHne cyaa no TakoMmy JIey
ABJISIETCA B Cuily moAamyHkta 7 myHkta 2 cratbu 1512 'K P® ocHoBanuem
MPU3HAHUS HEJICUCTBUTEIBLHBIM MPEAOCTABICHUS MPABOBOM OXpaHbl TOBaApPHOMY
3HAKY.

9. [TIlo cmeicnmy myHkta 6 wactu 6 crateu 27, ctathm 29 AIIK PO,
nyHKkToB 1 1 2 crateu 43* 3akoHa 06 apOMTPaXKHBIX CyJax B UX B3aMMOCBSI3H C
nonoxkenusimu cratbu 1069 'K PO CynoM mo HMHTEIUIEKTyaJIbHBIM IIpaBaM B
KaueCTBE CyJa IEepBOM WHCTAHIIMM pacCMaTpUBAIOTCS JieJla IO CcrhopaM o
BO3MEUIEHUHU Bpea, IPUUUHEHHOTO MPU3HAHHBIMA HE COOTBETCTBYIOIIIMMU UHOMY
HOPMATUBHOMY ITPAaBOBOMY aKTy, UMEIOIIEMY OOJIBIIIYIO FOPUIUYECKYIO CHITY, U HE
JEUCTBYIOIIUMH MOJTHOCTHIO WM B YaCTH:

HOPMATHUBHBIMU TPABOBBIMU aKTaMH OPTaHOB BJIACTH B c(epe MaTeHTHBIX
MpaB U NpaB Ha CEJIEKIMOHHBIE TIOCTUKEHHS, IPaBa Ha TOMOJIOTUU UHTErPAITbHBIX
MHUKPOCXEM, IpaBa Ha CEKPEThl IMPOM3BOJACTBA (HOy-Xay), IpaBa Ha CpEACTBa
WHJVMBUAYyaJIU3allMd, T[paBa HCIOJIb30BaHUS pE3YyJbTaTOB HWHTEIJIEKTYaJIbHOU
JEATEIIbBHOCTH B COCTaBE €IMHON TEXHOJIOTUU;

aktTamMu  ¢eaepadbHbIX OPraHOB MWCIOJHUTEIBHOM BJIacTH B  cdepe
MAaTeHTHBIX MPaB U MpaB Ha CEJEKIIMOHHBIC JOCTHKEHUS, MpaBa HAa TOMOJIOTHH
MHTETpaJIbHBIX MUKPOCXEM, IIpaBa Ha CEKPEThI MIPOU3BOJICTBA (HOY-Xay), MpaBa Ha
Cpe/acTBa WHIMBUTyaTu3alluH, npaBa WCIIOJIb30BaHUs pe3yJIbTaToB
WHTEJJIEKTYaJIbHOU JIEATEIbBHOCTH B COCTaBE €IMHOU TEXHOJIOTHHU, COACPKAIIMMU
pa3bACHEHUSI 3aKOHOIATENILCTBA U 00JIaAIONMMKU HOPMATUBHBIMU CBOMCTBAMU;

HEHOPMATUBHBIMU TMPAaBOBBIMU aKTaMH, pEIICHUSIMA U JACHCTBUSIMU
(6e3neiictBueM)  (emepadbHOIO  OpraHa  MCIOJIHUTEILHONW  BJIIACTH IO
WHTEJUICKTYallbHOM COOCTBEHHOCTH, (emepaqbHOrO OpraHa HWCIOJHHUTEILHON
BJIACTU MO CEJEKIIMOHHBIM JIOCTMXKEHHUSIM M MX JIOJDKHOCTHBIX JIMI[, OPraHoOB,
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ynosHoMO4YeHHbIX [IpaBurensctBoM Poccuniickon @enepanum paccMaTpuBaTh
3asiBKM Ha BblJjauy NATEHTA HA CEKPETHBIE N300PETCHHUS.

Tem 3xe cynoM paccMaTpuBaroTCs Jejia Mo CIopaM O BO3MEUICHUHU Bpena,
MPUYUHEHHOTO HE3aKOHHBIMHU pEIICHUSIMH (GeAepalibHOTO (TEPPUTOPUATIHHOTO)
AHTUMOHOIIOJIBHOTO OpraHa O NPHU3HAHUU HEIOOPOCOBECTHOM KOHKYpPEHIIUEH
JIEUCTBUMN, CBSI3aHHBIX C NMPHOOPETEHHEM HCKIIOUMTEIBLHOTO IpaBa Ha CpEJCTBa
WHIUBUTy AJTA3AIU Y.

VYkazannsie gena nojacyaHbl Cyay MO HHTEJUICKTyaJbHBIM IMpaBaM Kak B
cilydae, Korja Tpe0oBaHUE O BO3MEILEHUHU BPEa 3asBJIEHO B CYJ OJTHOBPEMEHHO C
TpeOoBaHMEM 00 OCIAPUBAHUU COOTBETCTBYIOIIETO aKTa, TaK M B Cllydyae, €Cid
TpeOOBaHUE O BO3MEIICHUN BPE/a 3asiBICHO OTACIBHO.

10. Tlomoxenus o kommereHnuu Cyaa MO0 WHTEUICKTYaJIbHBIM IIpaBaM B
KaueCTBE CyJa MEepBOM MHCTAHIIUU SIBISIOTCS CIEIUATBHBIMU O OTHOIICHUIO K
MOJIOKEHUsIM NyHKTa 2 vactu 1 crateu 29, vactu 1 crateu 197, wactu 1
cratb 198, uwactu 4 crateu 200, vactu 2 crateu 201 AIIK P®. Ilpu
pacCMOTPEHUH 1€, OTHECEHHBIX K BeAeHUI0 Cy/ia o MHTEJUIEKTyalbHbIM MIpaBam,
OTCYTCTBHE y CyOBEKTa cropa MHTEpeca UMEHHO B MPEINPUHUMATEIHCKON WM
WHOM HKOHOMHYECKOW cdepe MNpH HAIMYUU HHOTO OXPaHSIEMOTO 3aKOHOM
WHTEpECca HE BJICYET OTKA3 B MPEIOCTABICHUY 3AILUTHI.

B cnyuyae ecnu B OZHOM 3asBJICHUU COEIUHEHO HECKOJIBKO TPeOOBaHMIA,
CBSI3aHHBIX MEXK]Iy COOOM MO OCHOBaHUSM BO3HMKHOBEHHS WJIM MPEJICTABICHHBIM
nokazarenberBaMm (yacth 1 crateu 130 AIIK P®), ogHO M3 KOTOPBIX MOAJIEKUT
paccmotpeHrto CynoM TIO HMHTEIUICKTYyaJIbHBIM TpaBaM, a JpPYroe — HHBIM
apOUTPaKHBIM CYJIOM IE€pBOM MHCTaHIMHU, Jej0 paccMarpuBaercs CyaoM Mo
WHTEJJIEKTYaJIbHBIM MIpaBaM.

11. Tlocne Bctymnenus B cuity ®denepanbHoro 3akoHa Ne 451-03 npu
MOCTYIJICHUU B CyHA, apOouTpaxkubiii cyn, Cyan 1Mo MHTEIJIEKTyalIbHBIM MpaBaM B
KaueCcTBE CyJa MEpBOM MHCTAHUUHM HMCKOBOTO 3asBJICHUS, aJMUHUCTPATUBHOTO
HCKOBOTO 3asIBJIECHUS, 3asBJICHUS IO JEy C HapyIICHUEM MpaBUJl MOJCYJHOCTH
Takoe 3asBJieHHWE BO3Bpaiaercs 3asutento (myHKT 2 yact 1 crateu 135 TTIK PD,
nyHKT 2 yactu 1 crareu 129 Koaekca agMUHUCTPATUBHOTO CYAONPOU3BOACTBA
Poccuiickoit ®eneparuu (nanee — KAC P®), nynkra 1 yactu 1 cratsu 129 AIIK PO).
Ecmun ykazaHHOe 0OCTOATENHCTBO BBISCHAETCS TIOCHE TMPUHATHS HCKOBOTO
3asABJICHUS, QJMUHUCTPATUBHOTO  HCKOBOTO  3asBJICHMS,  3asBJICHUS K
MPOU3BOJICTBY, JIEJIO MEPeNaeTcs MO MOJICYAHOCTHU MO MpPaBUIaM, YCTaHOBJICHHBIM
nyHkToM 3 yactu 2 u yacthio 2% crateu 33 T'TIK P®, yactsio 2! crarsu 27 KAC Pd,
MyHKTOM 3 yacTu 2 1 yacTeio 4 cratbu 39 AIIK PO.

12. 3asBieHue 0 JOCPOUYHOM MPEKPaAICHUH MTPABOBOM OXpaHbl TOBAPHOTO
3HAaKa BCJIEJICTBUE €0 HEUCIIOJNIb30BAaHUS B Cly4yae BO30YXKIACHHUS B OTHOIICHHS
npaBooOIamaTens aena 0 0aHKPOTCTBE PACCMATPUBACTCS B Jiejie 0 OAaHKPOTCTBE.

13. Ilo menam o 3amuMTe WHTEIUICKTYaJIbHBIX MPaB CyJAOM, apOUTPaKHBIM
CyJIOM Ha JI000¥ CTaauu MpoIecca MOTyT OBITh IPUHSATHI MEPHI IO 00ECTICUCHUIO

YCKa IIPU HAJIMYMKU OCHOBAHUH, MPETYCMOTPEHHBIX COOTBETCTBEHHO cTatbel 139 I'TIK PO
u crarseii 90 AIIK PO.
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[Ipu o>TOM 3asBiIeHHE O TNPUHATAH OOECIICUUTETBHBIX MEP B BHIE
3anpenieHus OTBETYUKY U JPYTUM JIMIIAM COBEPIIATh ONpe/eieHHbIEe IEHCTBUS, B
TOM 4YHCJIEe O 3ampere (derepalbHOMY OpraHy HCIOJIHUTEIbHON BIIACTU 10
WHTEJUICKTyaJIbHOW  COOCTBEHHOCTH (nmanee — PocmateHT) paccMmarpuBarth
BO3pAXEHUSI MPOTUB  MPEJOCTABICHHUS TPABOBOM  OXpaHbl  pe3yjbTaTam
WHTEJUICKTYaJIbHON JESTENbHOCTH M CPEJCTBAM HHAMBUAYAIU3allMHU, COBEPIIATh
JNENUCTBUS TI0 TOCYJApCTBEHHOM pErucTpallid W Jpyrue, MOXKET ObITh
YIOBJIETBOPEHO  CYyAOM,  €CIM  yKa3aHHble  OOeCHeuuTeIbHBIE  MEpHI
HEIOCPEJICTBEHHO CBS3aHbI C MPEAMETOM 3asBICHHBIX TPEOOBAaHUN M B cCllydae
YAOBJIETBOPEHUSI MCKAa HENPUHSATHE WMEHHO STHUX MEp 3aTPyJAHUT WIH CIETaeT
HEBO3MOYKHBIM HCTIOJTHEHUE Cyn1eOHoTo akTa (JacTh 2 crathu 139, myHkT 3 yactu 1
cratbu 140 I'TIK P®, yacts 2 ctatbu 90, myHKT 2 yactu 1 ctateu 91 AIIK PO).

14. Ilpokypop 1O OCHOBaHMSIM M B TOpSAIKE, MPETyCMOTPEHHBIM
cratbeit 45 I'TIK P®, BmnpaBe o00paTuThCs B CyJ C 3asBICHUEM B 3alllUTy
HapyIICHHBIX MHTEJUIEKTyalbHbIX IIPaB, B TOM YHCJE B 3alIUTy HaApYIICHHBIX
paboronaTesnieM TpaB paOOTHUKOB KaK aBTOPOB CIY>KEOHBIX PE3YJIbTaTOB
WHTEJUICKTYalIbHOM  JIESITEIbBHOCTH  (CIIY’)KEOHBIX MPOU3BEACHUM, CIY>KEOHBIX
U300peTeHui, CITy’>KeOHBIX TOIOJIOTHUI | Jp.).

15. Hcxons u3 monoxenuit crateu 1253 'K P®, mpoxypop Bmpase
MPEAbIBUTH B apOUTPaKHBIN Cy/ TpeOOBaHUE O TUKBUAAIMH IOPUINUYECKOTO I
WU O TMPEKpalleHUu JESITeIbHOCTH TpakJIaHWHA B KaueCTBE WHANBUIYaJIbHOTO
NpeANpUHUMATENS. B CIy4yae, €CIM OPUAMYECKOE JUIO WM TPAXKIAHUH TpH
OCYILIECTBJICHUU WM  MPEANPUHUMATEIHLCKON  JEATEIbHOCTH B  KadecTBE
WHJUBUAYAJILHOTO TMPEANPUHUMATENSI HEOJHOKPATHO WM TpydO HapyIIAIOT
UCKJIIOYUTEIbHBIC TIpaBa Ha pe3yJIbTaThl UHTEIUICKTYAJIbHOU NIESITEILHOCTH U Ha
CpellCTBa MHIMBHUIyaTU3aLUU.

16. IlpumenutenbHO K ab3aiy mnstomy dactu 1 crateu 52 AIIK PO
MPOKYpOp BIIpaBe OOpAaTUTHCS B apOUTPaKHBIM CyJ B 3alIUTy HWHTEPECOB
myOJUYHO-TIPABOBBIX 00pa3oBaHUNl C TpeOOBaHWEM O TPHU3HAHUM TAaTEHTa
HEJICUCTBUTEIbHBIM (MOANYHKT S5 myHkta 1 crareu 1398 'K P®), ecnm
OCHOBAHHEM JJISI 3TOTO TMOCIYXKWJIM BBISIBJIEHHBIE B XOJI€ MPOBEPOK HAPYILICHUS
mpaB MyOJIWYHO-TIPABOBBIX 0OpazoBanuil. [Ipokypop Taxke BIpaBe 0OpaTUTHCS B
Cyll ¢ TpeOOBaHHEM O MPU3HAHUHM TIpaBa MyOJUYHO-TIPABOBOTO OOpa3oBaHUS Ha
WHBbIE PEe3yJbTaThl HWHTEIJICKTYaJIbHOM JIESITEIbHOCTH, CO3JlaHHBIE B paMKax
rOCYJapCTBEHHBIX KOHTPAKTOB H 0€3 KOTOPhIX T€ WIM WHBIE OOBEKTHI
MPOMBIIIUIEHHOW COOCTBEHHOCTH MCIOJB30BAThCSI HE MOTYT (Hampumep, Korja
nporpamma st OBM  3apeructpupoBaHa ¢ YKa3aHHUEM B CBHUJICTEIILCTBE B
KadyeCcTBe MPaBo00IIa1aTelisi HeHAJISKAIIEeTO JIUIA).

17. Oprasuzanuy, OCYIIECTBISIIONIME  KOJJIEKTUBHOE  YIPABJICHUE
aBTOPCKMMHU W CMEXHBIMU IpaBamMu (Jajee — OpraHu3aluy IO YIPaBICHUIO
npaBamMu), B COOTBETCTBHM C TIOJIHOMOYHUSIMHM, TPEIOCTABICHHBIMU UM
paBOO0IAIATEISIMHU, 3aKITIOYAIOT C MOJIH30BATEISIMU JTUIICH3UOHHBIE TOTOBOPHI O
MPEIOCTaBICHUN WM TIpaB, MEPEIaHHBIX B YIPABJICHHE MPaBOOOIamaTEIsIMU, HA
COOTBETCTBYIOIINUE CIIOCOOBI HCIIONB30BAHUS OOBEKTOB aBTOPCKUX W CMEKHBIX
npaB Ha YCJIOBHUSAX MNPOCTOM (HEHUCKIIOUUTEIbHOM) JMIEH3UH U COOHMpAIOT C
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MOJIb30BaTENIe BO3HArPaXJACHHUE 3a MCIOJIb30BAaHUE 3TUX OOBEKTOB. B ciydasx,
ecJii OOBEKThl aBTOPCKUX U CMEXHBIX TpaB B cooTBeTCTBUM ¢ ['K P® MoryT ObITh
UCIIOJIb30BaHbl  0€3 corjacusi MpaBooOjiafaTeNs, HO C BBIUIATON  eMy
BO3HArpAXKJICHHS, OpraHMW3alyy [0 YOPAaBJICHUIO IIpaBaMU Ha KOJUIEKTUBHOMN
OCHOBE 3aKJIIOYAIOT C IOJb30BaTEISIMA, MHBIMU JUIAMH, Ha KOTOpbIXx ['K P®
BO3JIaraeTcsi 00SI3aHHOCTh MO YIUIATe CPEICTB IS BBILJIATHI BO3HATPAXKICHUS,
JIOTOBOPBI O BBIIUIATE BO3HArPAXKIEHUS U COOMPAIOT CpPEACTBA HA OTU LEIU
(myskT 1 ctateu 1243 'K PO).

B cuny a63ama Broporo myHkra 1 crateu 1243 'K P® opranuzanuu mno
VIOPABJICHUIO MpaBaMH 0O€3 JOCTAaTOYHBIX OCHOBaHWII HE BIpaBE OTKAa3aTh
MOJIb30BATENI0 WM MHBIM JnliaM, Ha KoTopeix ['K P® Boznaraercs o0s3aHHOCTH
10 yIJIaTe CPEACTB JJIA BBIIIATH BOZHATPAXKICHUS, B 3aKJII0YEHUH AoroBopa. [1pu
HEOOOCHOBAaHHOM YKJIOHEHUM OpraHu3aluyd OT 3aKJII0YEHHUs JI0roBOpa CIiop
MIOJIJICKUT pa3pelieHUIo 1o npasuiaM ctatbu 445 'K PO.

3akiroueHue nmpaBoodaaTeNieM ¢ OpraHu3alMei Mo yrnpaBiIeHUIO MTpaBaMu
JIOTOBOpa O TNepeAadye IMOJHOMOYMM [0 YIPABICHHUIO MNPUHAMNICKANIUMHU EMY
IpaBaMu He JIMIIAET yKa3aHHOE JIUIO MpaBa CaMOCTOSITEILHO 00paIlaThCs B Cy/ 3a
3aIIUTON CBOMX HAPYIIEHHBIX WM OCIIAPUBAEMBIX MPAB.

[Ipu oTcyTcTBMM J0roBOpa O Iepeaaye MOJHOMOYUN 1O YIPaBICHUIO
MpaBaMHu C aKKPEIWTOBAHHOW OPTraHU3alMEil MO yNpaBJICHUIO MpaBaMu (Hajee —
aKKpEeIMTOBaHHAs OpraHu3alus) M[paBooOJagaTeNb BIpaBe B  MOPSJKE,
YCTaHOBJIEHHOM NYHKTOM 4 ctatbu 1244 I'K P®, B 110001 MOMEHT MOJIHOCTBIO
WIM YacTUYHO B THUCbMEHHON QopMe OTKa3aTbCsl OT YIPaBICHUS OATOU
OpraHM3alMeNd ero IPaBaMH.

18. MUcxons u3 monoxenuit crareir 1242, 1245 T'K P®, opranuzamnus 1o
YOpaBJIECHUIO TMPaBaMU MOXET BBICTYIAaThb B CyJl€ KaK OT MUMEHU KOHKPETHBIX
nmpaBooOagaTenei, Tak ¥ OT CBOETO UMEHH.

AKKpeauTOBaHHasl OpraHU3alus BIIPaBe MPEAbIBISITH TPEOOBAHUS TAKKE OT
MMEHU HEONpEeNeNIeHHOTO Kpyra mpaBooOiaaaTenel (ab3am BTOpPOW IMyHKTa 5
cratbu 1242 'K PO).

ITo cmbiciy ynkTa 5 cratbu 1242 I'K PO, npenssBnss TpeOoBaHuUs B Cye,
a TaKKe COBepIIas WHbIE FOPUAMYECKHE EHUCTBUS, HEOOXOIAMUMBIC ISl 3aIlUThI
npaB, NEpPeAaHHbIX B YNPAaBJICHUE OpPraHU3alMU IO YIPABICHHUIO NpaBaMH, 3TH
OpraHu3allid JIEUCTBYIOT B 3alllUTy IpaB JIWI, TEpeJaBIIMX IMOJHOMOYMS Ha
yIpaBJICHUE NTPABAMH.

B cBs3u ¢ 3TUM mOpH pelIeHUH BOIpoca O MPUHSITHHU, BO3BpaTe HMCKOBOTO
3asiBJICHUS CyJ MPOBEpSET, YKa3aHO JIM B HEM, OT YbEro HMMEHHU 3asBJICHO
TpeOOBaHKHE OpraHu3alyell Mo yNpPaBJICHHUIO MpaBaMU Ha KOJUIEKTUBHOW OCHOBE
(cBoero, KOHKPETHBIX IMpaBooOjafaTesed WIM HEONpPEeNeJIEHHOro  Kpyra
npaBooOianareneit). [lpu oTcyTcTBUU yKa3aHHONU HHPOPMAIIUK apOUTPaKHBIN CyT
OCTaBJISIET UCKOBOE 3asiBlicHUE O0e3 ABmxkeHus (ctaths 128 AIIK P®D).

K tpeGoBanmsm, 3asBIsSeMbIM OT WMEHH OpPTaHU3AIMH IO YIPABICHUIO
MpaBaMM Ha KOJUJIEKTUBHOM OCHOBE, MOTYT OBITh OTHECEHbI, B YaCTHOCTH,
TpeOOBaHMs AKKPEAUTOBAHHOW OpPraHM3AIlMU O 3aKIIOYCHHUH, WCTIOJHEHUU WIIH
pacTOp)KEHWH  JIOTOBOpa O  BBIIJIATE  BO3HArPaXIEHUS 3a  CBOOOJHOE
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WCITOJIb30BaHUE OOBEKTOB aBTOPCKUX M CMEXKHBIX MPaB, B TOM YHCIIe TPeOOBaHMUS B
CBS3M C HEHUCIIOJIHEHHEM I0JIb30BATEISIMU JIOTOBOPHBIX 00S3aTENbCTB 10
MPEICTABICHUIO OTYETOB 00 HCHOJB30BAHUH OOBEKTOB aBTOPCKUX M CMEKHBIX
npaB, a TaKKe HMHBIX CBEIACHUN M JIOKYMEHTOB, HEOOXOJIMMBIX [JIsi cOopa H
pacrpenenenus Bo3HarpaxaeHus (myHKT 3 cratbu 1243 'K P®), o npumeHenuun
MEp OTBETCTBEHHOCTH 3a HapylUIEHHWE YKa3aHHOTO JOroBOpa, TpeOoBaHUS 00
00s13aHUU TPEAOCTABUTH CBEJICHUS, HEOOXOIMMBIE JIsi OOECIeUEHUs BBIILIATHI
BO3HArpaXKICHUSA npu nepenpoaaxe OpWUTMHAJIOB MPOU3BEACHUIN
U300pa3UTEIbHOTO0  HUCKYCCTBA, ABTOPCKUX  PYKOIIMCEHN (aBTOrpadon)
JUTEPATYPHBIX U MY3bIKaIbHBIX Mpou3BeaeHuil (ctaths 1293 'K PO).

AKKpPEOUTOBAHHOM  OpraHM3alueld 10  YIPAaBJICHUID NOpaBaMHd  Ha
KOJUIEKTUBHOM OCHOBE OT HMMEHHM HEONPENENIEHHOTO Kpyra IpaBooOianareneit
MOTYT OBITh 3asiBJI€HBI TpeOOBaHUA 00 yIUIaTe BO3HArpa)KA€HUs 3a CBOOOJIHOE
BOCIIPOU3BEICHUE ¢dboHorpamMmm u ayIMOBU3YaJIbHbBIX MIPOU3BEACHUN
UCKIIIOUUTENFHO B JIMYHBIX 1eNsiX (ctaths 1245 'K PO).

He sBnsercs oOpamieHneM OT HWMEHH HEOMNPENENIEHHOTO  Kpyra
npaBooOianarenell MNpeabsBICHUE AaKKPEeIUTOBAHHOM oOpraHu3aiueii B Cya
TpeOOBaHMI B CBS3M C KCIOJIH30BAHMEM KOHKPETHBIX OOBEKTOB aBTOPCKUX U
CMEXHBIX TpaB B cllydyae, KOTJla KOHKPETHBIM MpaBoOOaaTeb MOXKET OBITh
YCTaHOBJICH (OTPEJIETICH), B YaCTHOCTHU TPeOOBAHUS O B3bICKAHUHU BO3HATPAXKICHUS
aBTOpaM MY3bIKAJIbHBIX MPOM3BEIECHUNA (C TEKCTOM WM 0e3 TeKcTa),
WCIIOJIb30BAaHHBIX B ayAHMOBU3YyaJIbHOM NPOU3BEACHUHM, B Ciyyae IyOJIMYHOTO
UCIIOJTHEHUSI TU0O0 cooOIIeHusT B 2Up WIH MO KadeIt TaKoro ayJIuOoBU3YyalbHOIO
npousBeaeHuss (nyHkt 3 crateu 1263 I'K P®), o npumeHenun wMep
OTBETCTBEHHOCTH 32 HApYLIEHUE UCKIIOYUTEIBHOTO MpaBa.

19. Ilpm oOpamenun B CyI OT MMEHH KOHKPETHOTO IpaBOOOIaaTens
OpraHu3alys MO YIPABICHUIO [IPaBaMU MOJIb3YETCA MPOLIECCYATbHBIMU MPABAMHU U
HECeT IpolieccyanbHbie 00s13aHHOCTH UCTIA (dacTh 4 ctatbu 53 AIIK PD).

Hctiiamu mo feny sIBASIOTCA 00anaTtenu aBTOPCKUX W (WJIM) CMEKHBIX
mpaB, B 3allUTy HMHTEPECOB KOTOPHIX oOpaTwiach opraHuzanus (cratbu 1252,
1301, 1311 TK P®), B cuiy akra oOpaiieHuss opraHU3aluyd 1O YNPaBICHHUIO
npaBaMu B cyna. MM mpuHaaiexar MpolecCyalbHbIE MpaBa, MPEeIyCMOTPEHHBIE
cratbeii 41 AIIK PO.

I[Ipy »TOoM oOpranuzanus JOJDKHA TPUHATH pa3yMHBIE MEphl IO
YCTaHOBJICHHIO TpaBooOJajaresied U 3a0JaroBpeMEHHOMY HMX YBEIOMJIEHHUIO O
HaMEpPEHUU OOpPATUTHCS C COOTBETCTBYIOIIMM TpeOOBaHMEM B CyJ, a TakKke
MPEeA0CTaBUTh UM MHYIO0 MH(OpPMAIHMIO, UMEIOIIYI0 OTHOIICHUE K ey (IMyHKT 1
cratbi 6, myHKT 2 ctathk 652 'K PD, yactu 1 u 2 cratsu 4, crates 9 AIIK P®D).

[Ipu oOpamieHuu B CyJ B 3alIUTy MpaB KOHKPETHOTO IMpaBooOIaaaTelis
JaHHAsi oOpraHu3amusi o0s3aHa yKa3aTh CBEJIEHUS O HEM, I[03BOJISIONINE
UAeHTUGUIIMPOBATh ero (haMUIuio, UM U OTYECTBO WM HAMMEHOBAaHUE, MECTO
KUTEJIbCTBO MM MECTO HaXOXKEHHUS ), 4 TAK)KE MOATBEPKICHUE HAMPABICHUS EMY
KOMHUKU HCKOBOTO 3asBJICHUS M MPUIAra€MbIX K HEMY JIOKYMEHTOB, KOTOpHIE
OTCYTCTBYIOT y mpaBooOangarens (myHKT 2 gactu 2 cratbu 125 AIIK P®). Eciu
OpraHu3anys MO YIOpPaBJICHUIO MpaBaMH JIEUCTBYET Ha OCHOBAaHWU JOTOBOpA C
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ApPYroyd OpraHu3alyeld, B TOM YMCIIE HWHOCTPAHHOW, YNPABISIOWIEW IpaBaMu
(mynkt 3 cratbu 1242 I'K P®), yka3biBaioTcs cBefeHUs O (haMUIMH, UMEHH U
OTYECTBE WJIM HAMMEHOBAaHUM MpPaBOOOJIaaTeNsl, a TakKe CBEICHUS O
HAaMMEHOBAaHUU U MECTOHAXOXKJECHUU ATOW opranuzanuu. B cnydae HecoOtoneHus
TaKoro TpeOOBaHUsS CYJ OCTaBJISET 3asBICHUE O3 IBMXKEHHSI B COOTBETCTBUU CO
cratbeil 128 AIIK PO.

20.  AxkpemuroBaHHas opranuzanus (ctatbs 1244 'K P®) aeiictByer 6e3
JIOBEPEHHOCTH, MOATBEPKIAsi CBOE MPaBO HAa OOpallleHHE B CyJ 3a 3allUTOM IpaB
KOHKPETHOTO mpaBooOnanarens (WJIA HEONpPEIEJEHHOro Kpyra JIMI B CiydYae,
NpEAyCMOTPEHHOM a03alleM BTOpbIM TyHKTa S5 crateu 1242 IT'K PO)
CBUJETEIBCTBOM O FOCYAAPCTBEHHOM aKKPEAUTALIMH.

Opranuzanusi, He SBISIOIIASCS AKKPEIUTOBAHHOM, TakKe IEHCTBYET Oe3
JIOBEPEHHOCTH, HO ISl TOATBEPKICHUS MpaBa Ha OOpalieHue B CyJl 3a 3allUTON
paB KOHKPETHOTO MpaBoo0IaaaTessi MpeICTaBIsIeT CBOM yCTaB, a TaK¥Ke JIOrOBOP
C COOTBETCTBYIOIIMM IIpaBooOJiafiaTesieM O IepeAaye IOJHOMOYUM 10
YOPaBJICHUIO IpaBaMU WM JOTOBOP C JPYrod OpraHu3alueid, B TOM YHCIIE
WHOCTPAHHOM,  YOpABISIIONIEH  MpaBaMM  TakoOro  IpaBooOiajgaTens  Ha
KOJUIEKTUBHOM OocHOBE (yHKT 3 ctatbu 1242 T'K POD).

21. B cuny nynkra 2 ctateu 1243 I'K P®, ecnu nuiieH3MOHHBIN JOTOBOP
C TIOJIb30BATENIEM 3aKJIIYaeT HEMOCPEICTBEHHO IMpaBOO0IIagaTellb, KOHKpETHas
OpraHu3alys IO YIOPaBICHUIO NpPaBaMU MOXKET CcOOMpaTh BO3HArpaXJACHHE 3a
UCITIOJIb30BaHUE OOBEKTOB aBTOPCKUX U CMEXKHBIX MPAB TOJIBKO MPU YCIOBUU, UYTO
3TO MPSAMO MPETYCMOTPEHO 3TUM JIOTOBOPOM.

Ecnu npu paccMOTpeHHH MCKa, MPEABSIBICHHOTO OpraHu3aluyeld B 3alIUTy
paB KOHKPETHOTO MpaBooOaAaTelis, YCTaHOBJIEHO, YTO MEXIY OTBETYUKOM M
npaBoo0IaiaTesieM MUMEETCsl JUIEH3UOHHBIN JOroBOp O MPEJOCTAaBICHUM IpaBa
UCIIOJB30BaHUsl  CIIOPHOTO  pe3ysbTaTa  MHTEJUIEKTYaJbHOW  JEATEIbHOCTU
UCIIOJIb30BaHHBIM OTBETUYHMKOM CIOCOOOM, TO MPU OTCYTCTBUM YCIIOBHUSI O IpaBe
JaHHOW OpraHu3alud Ha cOOp BO3HATrpaXKJIEHHUS 3a MCIOJb30BaHHE OOBEKTOB
aBTOPCKUX W CMEXHBIX IMPaB B 3TOM JOrOBOpe TpeOOBaHWE OpraHHU3allid HE
HOJJIEKUT Y OBJIETBOPEHUIO.

22. Ilpou3BoAcTBO TO €Ny, BO30YXKIEHHOE Ha OCHOBAHHH HCKOBOTO
3asBJICHUS] OpraHW3allMi [0 YIOPAaBICHUIO I[paBaMU, IOJAHHOTO B 3allUTY
KOHKPETHOTO NpaBoo0aiaTessi, MOXKET ObITh MPEKPAIIEHO B TOM YHCIIE B CiIydae
OTKa3a JTOW OpraHuM3almuu OT HUCKa, €CIU MpaBooOJafaTenb HE 3asiBUT O
pacCMOTPEHHMH Jiefla MO CYIIECTBY, a TAKXKE B Cllydyae 3aKIIOUEHHUS MHUPOBOIO
CorjalieHus Mexay ImpaBooOnanareneM (B TMpeAesax ero IMOJTHOMOYHMM) H
OoTBeTYUKOM (C ydeToM nyHkTa 2 cratbu 1243 'K P®) unum mexay sToit
opraHuzanuen (B mpenenax ee MOJIHOMOYM) U OTBETUYHMKOM (C y4ETOM MyHKTa 1
crtatbu 1243 T'K P®), ecnu 3TO HE MPOTUBOPEUYUT 3aKOHY U HE HApyIIaeT MpaBa
npaBooOIanarens u Apyrux juil (dacte 5 cratbu 49 AIIK PO).

Bmecte ¢ TeM KOHKpETHBIM MpaBOOOJaaTeNh BIPABE 3asBISATH CBOH
BO3PAXKEHUS NPOTUB 3aKJIFOYEHHUS] MUPOBOTO COTJIAIICHUS MEXKIY OpraHu3alueil u
OTBETYHUKOM.
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23. B ciydae ecid Mo HMCKy OpraHU3alMy IO YIPABICHUIO MPaBaMH
(B TOM YMHCIIe aKKpEIWTOBAHHOM OpraHu3aluu) O B3BICKAHUM YOBITKOB WM
KOMIIEHCAlMM 332  HAPYUICHUWE  MHTEJUICKTyaJIbHBIX IPaB  KOHKPETHOTO
npaBooOiafaresnss, O B3bICKAHMM BO3HATPAXKIECHUS B TMOJb3Y KOHKPETHOTO
npaBooOanarens 3asBJICHHbIE TpeOOBaHUS YJOBJIETBOPEHBI, CYJ YKa3bIBacT B
PE30JI0TUBHON YacTU CyJIeOHOTO aKTa Ha B3bICKAHHE COOTBETCTBYIOIICH CyMMBI B
MOJIb3y 3TOr0 MPaBOOOJIaaTeNsl, a TakKe€ Ha TO, YTO OT €ro UMEHHU JEHCTBYET
JJaHHasl OpraHu3alys MO YIpPaBJICHUIO IpaBaMU. B HCIOTHUTENIBHOM JHUCTE NpHU
U3JI0’)KEHUU PE30JIOTUBHOM 4YacTH CyIeOHOTO akTa MpaBooOJaaaTenb, B 3aIUTY
paB KOTOPOro ObLI MOAAH MCK, TAKXKE YKA3bIBAE€TCS B Kau€CTBE JIMIIA, B MOJb3Y
KOTOPOT'O MPOU3BOJUTCS B3bICKAHHWE, a OpraHU3alys 1O YIPABICHUIO IPaBaMH,
OCYULIECTBJISIBLIASL MPOLECCYaANIbHBIE MpaBa M OOS3aHHOCTH HCTLA, — B KAaYECTBE
B3bICKATESI.

Ecnn 3asBieHHble TpeOOBaHUS YIOBJIETBOPEHBI, CyAE€OHBIE pacXobl,
IIOHECEHHBIE OpraHM3alMedl [0 YNPABICHUIO IIpaBaMH, B3BICKMBAIOTCS B €€
nosib3y. Ha3BaHHas opraHuzanys yKas3blBaeTCsl B KayeCTBE B3BICKATEN B
OTHOUIEHUH JAHHOW CyMMBI B BBIJIABAEMOM €1 HCIIOJIHUTEIIEHOM JIMCTE.

[Tonoxenuss mnynkroB 19, 21, 22 HacToAIlIero TMOCTAaHOBJICHUS HE
pacnpoCTpaHslOTCS  Ha  CiAy4yaud  MpeabsABIEeHUS B cyd  TpeboBaHMI
AKKpEINTOBAHHOM  OpraHM3alMedl OT HMMEHHM  HEONPENECIEHHOIO0  Kpyra
npaBooOIasaTenel, a TakKe Ha CIIOPhI O 3aKJIFOUEHUH, UCTIOTHEHUH, U3MEHEHUH U
IIPEKPAILEHUH TIOTOBOPOB, IMPETYCMOTPEHHBIX ITYHKTOM | crateu 1243 'K PO.

24. Yacts yerBepras [ K PO BBenena B aeiicteue ¢ 1 suBaps 2008 rona.
B cuny crateu 4 'K P® u crateu 5 ®enepanbHoro 3akoHa oT 18 aexalps
2006 romga Ne 231-®3 «O BBeneHUU B ACHCTBHE YaCTH YETBEPTOH | pakIaHCKOTO
Kojziekca Poccutickoit @enepanuny (nanee — BBOAHBIN 3aKOH) OHA IPUMEHSIETCS K
IIPaBOOTHOLIEHUSAM, BO3HHUKIIMM TIOCJ€ BBeAeHUs ee B aeiictBue. Ilo
MPAaBOOTHOIIEHUSIM, BOHUKIIUM 10 1 stHBapst 2008 roga, oHa MpUMEHSIETCS. K TEM
mpaBaM U 00s3aHHOCTSIM, KOTOpbIe BO3HUKIIM nocie 31 aexadbpst 2007 roxa.

®enepanbubiM 3akoHOM 0T 12 Mapta 2014 roma Ne 35-®3 «O BHeceHUH
U3MEHEHUN B YacTH NEPBYIO, BTOPYIO M YETBEPTYIO ['pakIaHCKOro Kojaekca
Poccuiickont @enepanui W OTAEIBHBIE 3aKOHOJATEIbHBIE aKThl Poccuiickoun
denepanun» (manee — enepanbubiii 3aKkoH Ne 35-D3) B yacth uerBepryto ['K PO
BHeceHbl u3MmeHeHus. lIpu stom B cuny crateu 4 'K P® u wactu 7 cratem 7
®enepanbHoro 3akoHa Ne 35-D3 monoxenust yactu yerseproid [K PO (B pemakuuu
®enepanpHoro 3akoHa No 35-D3) npuMmeHsIOTCS K MPaBOOTHOLIEHUSM,
BOZHMKIIMM TOCJE JIHA BCTYIUIEHUS B CHIIy JTaHHOTO (enepanbHoro 3akoHa. [lo
MPaBOOTHOIICHUSIM, BO3HUKIIUM JI0 JHA BCTymuieHuss B cuiny DenepaibHoro
3akoHa No 35-®3, nonoxkenuss yactu yerBeprod 'K PD (B pemakuuum 3TOro
benepanbHOro 3aKOHA) MPUMEHSIOTCA K TE€M IpaBaM U OOA3aHHOCTSIM, KOTOpBIE
BO3HUKJIU TOCJIE THS BCTYIJICHUS B CHITy JAHHOTO (peiepaibHOTO 3aKOHA.

25. Mepbl OTBETCTBEHHOCTH 3a HapylICHHE TMpaB Ha pe3yJbTaThl
VHTEJUIEKTYaJIbHON JEATENBHOCTH M CPEACTBA MHAMBUIYAIN3ALUU TPUMEHSIIOTCS
UCXOJs W3 3aKOHOJATEJIbCTBA, JCHCTBOBABLIEIO HA MOMEHT COBEpLICHUS
HapyLIEHUS.
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B oTHOmIEHMM HapylIeHUHM, HOCALIMX JUIIIUNCA XapaKTep, NPUMEHSIIOTCS
IIOJIOKEHUSI 3aKOHOAATEIbCTBA, JECUCTBYIOUIETO Ha JaTy MX OOHapy»eHUs, WIIH,
€ClIi HapylLIeHHE MPEKpaIleHO HAa MOMEHT OOHapy>KE€HHUsI, — Ha MOCIECAHUN JIEHb,
KOIZla HapyuleHue coBepuianochk. Tak, ecau B namsatu OBM HempaBoMepHO
HaXOAWICS PK3eMIULIp mporpammbl it OBM, KoTopelil 10 naThl 0OHapyXeHUs
HapylleHus ObUl yAajeH, MPUMEHSETCS 3aKOHOJATEIbCTBO, ICHCTBOBABIIEE Ha
JaTy YAAICHHs COOTBETCTBYIOLIETO JK3emiunsipa. Ecim Ha cailte B ceTH
«HTEepHET» HEMPAaBOMEPHO JOBOIMIOCH IO BCEOOIEro CBEACHUS MPOU3BEICHUE,
a BIIOCIICACTBHUM JIOBEJCHHUE IO BCEOOIIETO CBEACHUS MPEKPAIEHO, MPUMEHICTCS
3aKOHOAATENBbCTBO, JCHMCTBOBABIIEE HAa JaTy NPEKpPAllEHUs AOBEACHUSA 10
BCEOOIIETO CBEICHUS.

26. Ilpu paccMoTpeHHMH JeNl O TPU3HAHWU WHTEIUICKTYalbHBIX TIPaB
MOUIC)KUT MPUMEHEHUIO 3aKOHOJATEIbCTBO, JACHMCTBOBABUIEE HA MOMEHT
BO3HUKHOBEHHUs  COOTBETCTBYIOLIEro IpaBa. Tak, aBTOp IPOU3BEIACHUSA
ONPENEIIACTCS Ha OCHOBE 3aKOHOAATENIbCTBA, JEWCTBOBABILIETO HA MOMEHT €r0
CO3/IaHUsl; aBTOP U300pETEHUs, MOJIE3HON MOJIENH, IPOMBIIIIEHHOTO o0pa3na uiu
CEJICKLIMOHHOI'O JOCTHUKEHUS — Ha OCHOBE 3aKOHOJATEIbCTBA, ACHCTBOBABIIEIO HA
JlaTy II0Ja4yM 3asBKU HA BbIJA4y COOTBETCTBYIOLLETO nareHTa. Ha 31oT ke MOMEHT
YUYUTBIBAETCS U I'PaXkAaHCTBO aBTOPA B CIIydasx, KOTJa 3TO UMEET 3HAYCHUE I
CIIOPHBIX ITPAaBOOTHOLLICHUH.

27. llpu ocnapuBanuu pemeHuid PocnateHta u QepepanbHOro opraHa
VCIIOJTHUTEIIbHOM BJIACTH 10 CEJIIEKUIMOHHBIM JOCTHXKEHUSM CYAbl JTOJKHBI
YUYUTHIBATh: 3asABKM Ha BbIJayy NATEHTA, 3afBKA HA TOBAPHBIM 3HAK, a TAKKeE
3a5BKM HAa HAUMMEHOBAHME MECTa MPOUCXOXKACHUS TOBapa  MOJJIEkKaT
PAaCCMOTPEHHUIO B MOPAJKE, YCTAHOBIICHHOM 3aKOHOJATEIBCTBOM, AEHCTBOBABIINM
Ha JaTy TMOJayd 3asBKH, a MEXIyHapoJgHble 3asiBKM Ha HU300peTeHue,
MIPOMBITIUICHHBINH 00pasel] Wik TOBAPHBIM 3HAK M MPEeoOpa30BaHHBIC €BPA3UNCKHE
3a5BKM — Ha J1aTy IIOCTYIUIEHUs 3asABKU B PocrniaTeHT.

Ilo BO3pakeHUsAM NPOTUB BbIAAYM I[IATEHTA, IMPEAOCTABIEHUS NPABOBOM
OXpaHbl TOBapHOMY 3HAKy, HAaMMEHOBAaHMIO MECTAa IPOUCXOXKICHHUSA TOBapa,
OCHOBaHHUsA Ul IPU3HAHUSA HEIECUCTBUTEIBHBIM IIaTEHTA, IPEIOCTABIICHUS
IIPAaBOBOM OXpaHbl TOBAPHOMY 3HAKY, HAaMMEHOBAaHHUIO MECTa IPOUCXOKICHUS
TOBapa ONPENEIAIOTCA MCXOId M3 3aKOHOAATENbCTBA, JACHMCTBOBABILIEIO HA ATy
1oj1auu 3asiBKU B PocniaTeHT win B eiepaibHblil OpraH UCTIOTHUTEIbHON BIACTH
1o CEJEKIIMOHHBIM noctuxeHnsaM. OCHOBaHMS TUISt MIPU3HAHUSA
HEJICHCTBUTEIbHBIM TMATEHTa HAa HU300pPETEHHUE, BBIJIAHHOTO MO MEXIYHAPOIHOM
3asiBKE Ha M300peTeHHe WM MO0 NpeoOpa3oBaHHON €Bpa3UiiCKON 3asBKeE,
NIPU3HAHUS  HEJACHUCTBUTENBHBIM  IPEJOCTABIICHHS  IPABOBOM  OXpaHbI
IPOMBIIUIEGHHOMY — 0o0Opaslly WM TOBapHOM 3HAKy 10 MEXIyHapOIHOM
perucTpanuy OINpPENENsIOTCS UCXOAS M3 3aKOHOAATENbCTBA, NEHCTBOBABIIETO Ha
JaTy TOCTYIUICHUS COOTBETCTBYIOIICH MEXIYHApOJHOW WU TMpeoOpa3oBaHHOMN
€Bpa3uiiCkol 3adBKkM B PocmareHTr, eciM HWHOE HE IPEIyCMOTPEHO
MEKIyHapOIHbIM ToroBopoM Poccuiickon denepannu.

Bmecre ¢ TeM NOQIEKUT INPUMEHEHUIO TOPSANOK  PACCMOTPEHUS
COOTBETCTBYIOIIUX BO3PaXEHUM, ACHCTBYIOIIMA HAa MOMEHT OOpameHus 3a
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MpU3HAHUEM HEJEHCTBUTEIbHBIMU MATEHTA, MPEJOCTABICHHS MPABOBOM OXpaHbI
TOBAPHOMY 3HAKY, HAMMEHOBAHUIO MECTA TPOUCXOKIEHUS TOBAPOB.

28. Tlonoxenus yactu vyerBepTori 'K PD He nmpumeHsrOTCS K IpaBaM U
00513aHHOCTSIM, BO3HUKIIIUM U3 JOTOBOPOB, 3aAKIIOYEHHBIX 0 JIHSA BCTYILJICHUS €€ B
cuiy, a nojoxeHnus yactu yetsepro 'K PO B penakuuu denepaibHOTO 3aKOHA
Ne 35-@3 — 10 nHA BCTymiieHHs 3TOrO 3aKoHa B cuity. [Ipu paccMoTpeHnu criopoB
W3 Ha3BaHHBIX JIOTOBOPOB CIIENYET PYKOBOACTBOBATHCS 3aKOHOAATEIBCTBOM,
JICCTBOBABIIIMM B MOMEHT UX 3aKJIIOUEHHUS C YUETOM CJIOKUBIICHCS MPAKTUKHU €ro
npuMeHeHus: (MyHKT 2 cratbu 4, a03an BTOpod nyHkTa 4 cratbu 421, myHKT 2
cratbu 422 'K PO).

29. B cwiy yactu mepBoil ctaThu 6 BBOIHOTO 3akOHa CPOKM OXpaHBI
nmpaB, mpeaycMoTpeHHsle crarbsimMu 1281, 1318, 1327 u 1331 T'K PO,
MPUMEHSIIOTCSL B CIydasiX, KOTJa MATHACCATUIICTHUN CPOK JIEUCTBUS aBTOPCKOTO
IpaBa WA CMEXHBIX ITpaB He UcTeK K 1 auBaps 1993 rona.

Cornacno a03aiy nepBomy nyHkra 1 crarbu 1281 'K P® uckimouurensHoe
paBO Ha MPOMU3BEACHHUE JEHCTBYET, MO 00IIEMY MPaBWIIY, B TCUCHUE BCEH >KU3HU
aBTOpa U CEMHJIECATH JIET, CUUTAs C 1 SHBaps rojia, CIECAYIOLIEro 3a TOJ0M CMEPTH
aBTOpA.

[TosToMy, ecnu NATUAECATHIETHUN CPOK IEHCTBHUS aBTOPCKOTO IpaBa Ha
npousBeneHue uctek mnocie 31 nexadps 1992 roga (HO 70 BCTYIUICHUS B CHILY
®denepanpHoro 3akoHa oT 20 mrons 2004 roga Ne 72-D3 «O BHeCEHUM W3MEHEHUI
B 3akoH Poccuiickoit denepannu «O0 aBTOPCKOM MpaBe M CMEXKHBIX IMpaBaxy,
YCTAHOBUBIIIETO CEMUJCCATWICTHUN CpPOK JIEUCTBUS AaBTOPCKOTO TMpaBa) U
MPOU3BEJEHUE MEpenuio B OOIIEeCTBEHHOE naocTostHue, ¢ 1 suBaps 2008 roga
JENCTBHUE UCKITIOYUTENBHOTO IIpaBa Ha 3TO NMPOU3BEICHUE BO30OHOBIIETCS U CPOK
€ro JEUCTBUS UCUUCISAETCS MO MPaBUIaM, IPEeIyCMOTPEHHBIM cratker 1281 [ K PO.

JlencTBUs U1, UCTIOJIb30BABIINX A0 BBEICHUS B JECUCTBUE YaCTH YETBEPTOU
'K P® mnpousBeneHusi, KoTtopele Haxoawnauch 10 1 saBaps 2008 roga B
OOILIECTBEHHOM JOCTOSIHUM, W COOJIOHABIINX IMOJOXKEHHS cTaThu 28 3akoHa
Poccuiickoit ®eneparuu ot 9 uronsg 1993 roga Ne 5351-1 «O6 aBTOpckoM mpaBe u
CMEXHBIX TIpaBax» (masee — 3akoH 00 aBTOPCKOM TIpaBe), HECMOTPs Ha
BO30OHOBJICHHE JIEUCTBUSI MCKIIOYUTEIBHOTO MpaBa Ha MPOU3BEIECHUE HE MOTYT
cuMTaThCd HapyuieHueM. BMectre ¢ Tem JalbHEilee  UCIOIb30BaHUE
MPOU3BEACHUS MOXKET OCYIIECTBISATHCS TOJIBKO C COOJIFOCHUEM MOJI0KEHUN YacTh
yeTBepTon [ K POD.

30. Ha ocHOBaHuU 4YacTH BTOPOM cTaTbu 6 BBOAHOrO 3akOHa aBTOPCKOE
MpaBoO IOPUIWYECKUX JUI, BO3HMKIIEe J0 3 aBrycrta 1993 roma, To ecth 10
BCTYILJICHUS] B CHJIy 3aKOHa 00 aBTOPCKOM IIpaBe, MpeKpaliaeTcss Mo UCTCYCHUU
CEMUJIECSTH JIET CO JIHS PABOMEPHOr0 OOHAPOIOBAHUS TPOU3BEICHUS, @ €CIIU OHO
He ObLJI0 0OHAPOJOBAHO — CO JHS CO3/aHUs Mpou3BeneHus. K COOTBETCTBYIOIIMM
MIPABOOTHOIIEHUAM 110 AHAJIOTUH MPUMEHSIOTCS NpaBuia yactu yetsepron 'K PO.
Jns neneil uxX NPUMEHEHUS TaKWE HOPUAMYECKHE JIMIA CUUTAIOTCS aBTOpaMu
IIPOU3BEACHUMN.

[Ipu onpeneneHun COBOKYIHOCTH IPaB, KOTOPbIE MPUHAJIEKAT YKA3aHHBIM
IOpUIMYECKUM JIMIIAM B CWJIy YacTH 4YEeTBEPTOM CTarbh 5 BBOIHOroO 3akoHa
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CJIEyET YYMUTHIBaTh IOJOKEHHUS 3aKOHOJATEIbCTBA, JCMCTBOBABLIEIO Ha JaTy
BO3HUMKHOBEHHUSI aBTOPCKOrO TmpaBa. Bmecre ¢ TeM 0OpH OCYIIECTBICHUH,
pacropsHKEHNH, IPEKPAIEHUN COOTBETCTBYIOIIUX NIPaB MPUMEHSIOTCS TIOJIOAKEHHUS
yactu yetBepTor ['K PO.

Tak, K IOpUIMYECKUM JIMIAM, MPUOOPETIIMM aBTOPCKUE TpaBa,
MPUMEHAIOTCS  MoJIokeHuss vactu 4erBeprod ['K P®, perynupyromniue
OCYILECTBJICHUE, IPEKPALIEHNE UCKITIOUYNTEIBHOTO MPABa U PACTIOPSKECHUE UM.

IIpaBo Ha HENMPUKOCHOBEHHOCTh Npou3BeAeHUs B cuiny crated 479 u 480
['paxxnanckoro kogekca PCOCP 1964 rona (nanee — 'K PCOCP) npunannexano
aBTopy. C ydeTroM 3TOro B HACTOSALIEE BPEMS NPABO HA HENPUKOCHOBEHHOCTH
npousBeneHus (crarbs 1266 'K PD) ocymecTBaseTcs U IOpUINYECKUMH JTULIAMU,
KOTOPBIE CUMTAIOTCS aBTOPAMH IMPOU3BEICHUN.

[IpaBo  nuIla, OpPraHU30BaBILIETO  CO3/JAHHE  CIOXHOTO  OOBEKTa,
BKJIFOYAIOLIETO  HECKOJBKO  OXPAaHSAEMBIX PpE3yJbTaTOB  MHTEJUIEKTYaJIbHON
NESATENIbHOCTH (B YaCTHOCTH, KHUHOQWIbMA, HWHOTO  ayJAHOBU3YaJbHOI'O
IPOU3BENICHUS ), YKa3bIBaTh CBOE HAMMEHOBaHHE JINOO TpeOOBaTh TAKOTO yKa3aHUs
MOJICKUT 3a1uTe ¢ yueToM myHkTa 4 crateu 1240 'K PO.

@u3nUeCKUM JIMLAM aBTOPCKHME IIpaBa Ha IPOU3BEIECHHUSA, BOLIEALINE
COCTAaBHOW YacThIO B NPOMU3BEACHMS, aBTOPAMHM KOTOPBIX B CHJIY YacTH BTOPOU
ctaTbl 6 BBOJHOrO 3aKkOHa CUMTAIOTCS FOPUAMYECKHE JIMLA, NPHUHAIIEKAT B
cllydasiX, IpeayCMOTPEHHBIX 3aKOHOM, JEHCTBOBABIIMM Ha J1aTy BO3HUKHOBEHHUS
aBTOpCcKOro mnpasa. Tak, B cuiy dactu tpetrbeil ctatbu 486 'K PCOCP aBTopy
CLUEHapus, KOMIIO3UTOPY, PEXKUCCEPY-TIOCTAHOBIIMKY, TJIABHOMY OIEPaTOpYy,
XYJI0)KHUKY-TIOCTAHOBIIMKY M aBTOpaM JPYTUX MPOU3BEICHUM, BOILEIIINX
COCTaBHOM YacThi0 B KUHO(PWIBM WM TEIEBU3UOHHBIA (PUIbM, MPUHAIIEKHUT
aBTOPCKOE MPAaBO KaXJOMY Ha CBOE Mpou3BeAcHUE. PexxuccepaM-1mocTaHOBIIUKAM,
aBTOpaM CLEHapus, KOMIIO3UTOpaM, SBJISIOIIMMCS aBTOpPaMH MY3bIKaJIbHBIX
OpOU3BENEHUN (C TEKCTOM WM 0e3 TeKCTa), CINeUUalbHO CO3JaHHBIX JJIs
YKa3aHHbIX KUHO(QWIBMOB WJIM TEJIEBU3MOHHBIX (UIBMOB, aBTOPCKUE IpaBa Ha
3T (PUIIbMBI HE TPUHAJIEKAT.

ABTOpPCKOE TMpaBO HMHOCTPAHHBIX FOPHUAWYECKHX JIAL, NPU3HABAEMBIX
aBTOpPAMM IPOM3BEIECHUA B COOTBETCTBUH C 3aKOHOJATEIBCTBOM CTPaHBI
MPOUCXOXKIACHUSI TPOU3BEACHUS, oxpaHserca B Poccuiickoi ®enepanunu B
COOTBETCTBMM C moJoxkeHussMu ctaten 1231 I'K P®. Ilpm »Ttom Takwue
IOpUIMYECKUE JIMla 00Jaat0T UHTEIJIEKTyaIbHBIMU ITpaBaMU Ha MPOU3BEICHUE,
MPEAYCMOTPEHHBIMU POCCHUUMCKHUM 3aKOHOAATENbCTBOM. [Ipu ompenenennn cpoka
OXpaHbl aBTOPCKOTO IpaBa MHOCTPAHHBIX HOPUAMYECKHUX JIUI[ CYIOM, UCXOJs U3
aHanoruu 3akoHa (myHKT 1 cratem 6 I'K P®), mnpumensitorcss mnpaBuia,
IIPEAYCMOTPEHHBIE CTaThel 6 BBOIHOIO 3aKOHA.

31. C 1 suBaps 2018 roma mnepedeHb NPABOMOYUN, COCTABIISIFOIIUX
UCKIIFOUNTEIFHOE NPABO PEXKUCCEPA-TIOCTAHOBIIMKA HAa HWCIHOJIHEHHE, JOTOJHEH
OpaBOM Ha MyOJWYHOE HCIOJHEHHUE TIOCTAHOBKU CIIEKTAKIA, TO €CTh
IIPEICTABICHUE TIOCTAHOBKHU B )KMBOM HCITOJIHEHUH WM C MOMOILIBIO TEXHUYECKUX
CPEICTB, B MECTE, OTKPBITOM JJIi CBOOOJHOIO IOCEIICHMS, WJIN B MECTE, T
IPUCYTCTBYET 3HAUUTEIHLHOE YHCIIO JIMII, HE MPUHAJICKAIINX K OOBIYHOMY KPYyTy



17

CEMbH, HE3aBUCUMO OT TOr0, BOCIHPUHUMAETCS HCIOJHEHHE MOCTAHOBKHU
CIIEKTaKJII B MECTE €€ NPEACTABICHUS WIA B JIPYTOM MECTE OJHOBPEMEHHO C
npejcTaBieHneM mnoctaHoBKHM (moanyHKT 10 mynkrta 2 crateu 1317 T'K PO B
penakiuun denepanpHoro 3akoHa ot 28 mapta 2017 roga Ne 43-D3 «O BHeceHUH
W3MEHCHUA B 4YacThb 4YETBEpPTYH [ paxkmaHckoro kouekca Poccuiickon
Ddeneparuny; ganee — Genepanbubiii 3aKkoH Ne 43-D3).

[Ipu sTOM, eciiu niepBoe MyOJIMYHOE UCTIOJTHEHUE CHEKTAKIIS OCYIIECTBICHO
1o 1 suBapst 2018 rona ¢ cornacus pexxuccepa-nocTaHOBIIMKA, TO OCYIIECTBICHUE
MyOJUYHOTO WCTOMHEHUSI CHEKTAKIsl TOCie YKa3aHHOW JaThl MOXKET OBITh
OTpaHUYEHO TOJIBKO YCIIOBHUSMH J0roBopa (4acte 2 crarbu 2 ®DenepanbHOro
3akoHa Ne 43-D3).

[Topsimok  ucuuciieHHs: Cpoka JEHUCTBUSL  HCKJIIOYMTEIBHOIO  IMpaBa
pexuccepa-mocTaHOBIIUKA CIIEKTaKIIs Ha MOCTAaHOBKY, cuuTas ¢ 1 sHBaps roja,
CJIEIIYIOIIETO 3a F0JI0M, B KOTOPOM OCYIIECTBJICHO MEepBOE MyOITUYHOE UCTIOTHEHHE
MOCTAaHOBKHU peXHUCCepa-MocTaHoBIMKa (a03a1] BTropoi myHkTa 1 crareu 1318 'K PO
B penakuuu DenepanbHoro 3akoHa Ne 43-D3), npuMeHsieTcsi B OTHOIICHUU
CIEKTaKJICH, TepBO€ MYyOIMYHOE HCIOJHEHUE KOTOPBIX OCYIIECTBICHO TOCIE
31 nexabps 2017 rona.

O0mme noJsio:xkenns yactu yerpeproii 'K P@®

32. B cootBercTBHHM ¢ MON0XKeHUAMH YacTu yeTBepToit [ K PO Tepmunom
«UHTEJUIEKTyaJIbHasi COOCTBEHHOCTBY» OXBATBIBAIOTCS TOJIBKO CaMU PE3YJIbTaThl
WHTEIUIEKTYaJIbHOW  JIEATEIBHOCTM M NPUPABHEHHBIE K HHAM  CpPEJICTBA
WHIUBUyaIn3alii, HO He npaBa Ha HuXx (crarbs 1225 T'K P®). Ha pe3ynbpTaTh
WHTEIUIEKTYaJIbHOW  JIEATENIBHOCTM W INPUPABHEHHBIE K HHUM  CPEACTBA
WHIUBUyaIn3aluu (MHTEJUICKTYallbHYI0 COOCTBEHHOCTD) B cvily ctarbil 1226 'K PO
OPU3HAIOTCS  MHTEIUIEKTyajlbHbIE [paBa, KOTOpblEe BKJIOYAOT B  ce0s
UCKJIFOYUTEIIBHOE TIPAaBO, SBIIOLICECS MMYLIECTBEHHBIM IIPaBOM, a B CiIy4asx,
npeaycmoTpeHHbix ['K P®, Takxke nU4HBIE HEMMYIIECTBEHHbIE IpaBa (IpPaBo
aBTOPCTBA, IPABO HA MUMs, IPABO HA HEINPUKOCHOBEHHOCTH IPOU3BEIEHHUS, IIPABO
Ha OOHAapoJOBaHUE, MpaBO HA OT3bIB, MPaBO HA HENPUKOCHOBEHHOCTb
WCIIOJIHEHHS) W HHbIE MpaBa (HApUMEpP, NPaBO CJEIOBAaHHS, IPaBO JOCTYIA,
IpaBO Ha BO3HAIPAXKIEHUE 3a CIYKEOHBI pe3ylbTaT HWHTEIUIEKTYaIbHON
NEeATEIbHOCTH, TPaBO Ha 3amuTy (OHOTPAMMBI OT MCKaXEHUs TpU ee
UCIIOJIb30BAaHUM, MPABO HAa TOJYyYEHHE MATEHTa M JIp.), KOTOPbIE BO3HUKAIOT U
MOJJIEKAT 3AIIATE TOJBKO B CIly4ae, KOrJa IIOJOKEHUSMH 4YacTH YETBEPTOU
['K P® 0 KOHKpPETHOM BHUJE pE3yJIbTATOB MHTEIUIEKTYAIbHON NESATENBHOCTH WIIU
CPEACTB MHIMBUAYAJIN3AlMHA YCTAHOBJICHA OXpaHa CIEHHAIBHO IMOUMEHOBAHHBIX
JIMYHBIX HEUMYILIECTBEHHBIX U UHBIX IIPAB.

33. Ilynukrt 1 crateu 1225 TK P® conepxut ncyepnbIBarONIMi MepeyeHb
pPEe3yJbTaTOB MHTEIUIEKTYAJIbHOM NESITEIbHOCTH U IPUPABHEHHBIX K HUM CpEICTB
VHIVMBUAYAIN3ALNNA, KOTOPBIM IIPENOCTABIAETCS NPABOBAasi OXpaHa Ha OCHOBAHUU
U B IIOPSJKE, IPETYCMOTPEHHBIX 4acThio yeTBepTor ['K PD.
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[Ipy >TOM K 4HCIy pE3yJAbTaTOB HWHTEIUIEKTYaJbHOW NESITENIbHOCTH U
CPEACTB WHIAWBUAYAIM3alUH, OXPAHSIEMBIX B OTOM TOPSJIKE, HE OTHECEHBI, B
YaCTHOCTH, JIOMCHHbIE MMEHA, HAaUMEHOBAHUS HEKOMMEPUYECKHUX OpraHu3alui
(cratbst 4 @epepanbHoro 3akoHa oT 12 sHBaps 1996 roma Ne 7-@3
«O HEKOMMEpUYeCKUX OpraHM3alusix»), HAWUMEHOBaHUS (Ha3BaHUA) CPEJACTB
MaccoBoil  uHpopmanmu  (ctatbs 2  3akoHa Poccuiickoit  ®denepanuun
ot 27 nexadps 1991 roma Ne 2124-1 «O cpencrBax maccoBoi nHpopMarmy, nanee
— 3axon Poccuiickoit @eneparun «O cpeacTBax MaccoBoil nHpopmarmm»). [lpasa
Ha HUX MOJJIeKAT 3aluTe Ha OcHOBaHMM o0mux nosoxenuid 'K PO o cnocobax
3aIUTHI TPAXKTAHCKUX TPaB.

34. OOnapomoBaHuWE H JalbHEWIIEE HCIIOJB30BAHUE H300paKCHHUS
rpaxxnanuna (cratha 152! TK P®) He OTHOCATCA K MHTEIUIEKTYaIbHBIM IIPAaBaM B
CMbICHE mnoJiokeHurd 4vactu detBepron ['K P®, B cBI3m ¢ »tMM B ciydae
MOCSTAaTeNIbCTBA HAa COOTBETCTBYIOIEE HEMarepuaibHOe OJlaro He MOyIeKaT
MPUMEHEHUIO CIOCOOBI 3alIUTHI, MPeAyCMOTpeHHbIe crartbsivu 1251 u 1252 TK PO.
[Ipu sTOM mpou3BeneHMs, CoAepKaIIue U300paKeHUE Trpak/iaH, OXPAHSIIOTCS IO
npaBuiaM 00 00BbEKTax aBTOPCKOTO MpaBa.

[Ipu npumenenuu cratbu 152! TK PD cnenyer MMeTh B BHAIY, YTO IOJ
CbEMKOH, MPOBOJAUMON B MECTaX, OTKPBITBIX JJisi CBOOOJHOTO TMOCEIICHHS,
MOHUMAIOTCS B TOM YHCJIe KHHO- U () OTOChEMKA, BUICO3AMUChH, OCYIIIECTBIIsIEMast B
X0JIe TPOBEJCHUSI OTKPBITBIX CyAeOHBIX 3acegaHui. KunHo- u ¢dorocheMmka,
BHJICO3AITUCh OTKPBHITOTO CYJIEOHOT0 3acefaHus JOJKHBI TPOBOAUTHLCS B MOPSIKE,
MPEAYCMOTPEHHOM MPOLIECCYaIbHBIM 3aKOHOJIATENIbCTBOM (YacTh S5 crathu 241
YronoBHo-TIponieccyaibHOTO Koaekca Poccuiickont @enepannu, 4acth S ctateu 11
Konexkca amMuHUCTpaTMBHOrO cyaomnpousBoactBa Poccuiickonn ®depepanuu,
yacth 7 ctarbu 10 I'TIK P®, gacte 7 cratem 11 AIIK P®). Cormacue Ha
MCIIOJIb30BAHUE TAKOM 3alKCH OT YYaCTHUKOB CyI€OHOTO 3aceianus He TpedyeTcs.

35. Hcxonms w3 monoxkeHuid mnyHkra 2 cratem 1229 T'K PO
UCKJIFOYUTEIBLHOE MPABO HA PE3YIbTAT HUHTEIUICKTYyaIbHOUN NIEATEIIbBHOCTH WM Ha
CPEIICTBO HHIMBHIyaH3alid (3a MCKIIOYEHHWEM TMpaBa Ha (GUPMEHHOE
HAMMEHOBAaHHUE) MOXKET TMPUHAJIC)KATh HECKOJBKHM  JIMI[aM  COBMECTHO.
VYKkazaHHO€ HE O3HAyaeT Haauyus Yy [JaHHBIX JIMI 1IpaBa Ha pasnel
MPUHAJJICKAIIETO UM UCKITIOUUTEIIBHOTO MPaBa U BBIJEI U3 HETO J0JEH.

B cuny a63ama nepBoro myHkra 3 crarbu 1229 I'K PO B3auMooTHOIIEHUS
JIUIl, KOTOPHIM HUCKIIIOUUTEIHHOE MPaBO MPUHAJICKUT COBMECTHO, B YACTHOCTH,
10 BOIPOCAM HCIIOJIb30BAaHUSA COOTBETCTBYIOILIETO pPE3yJibTaTa WM CPEACTBA,
paclopsDKEHUs]  HUCKJIIOYUTENbHBIM — TIPaBOM, paclpelesieHus JTO0XOJ0B  OT
COBMECTHOTO MCIOJIb30BaHUS pPe3yJibTaTa WU CPEJICTBA JTMOO OT COBMECTHOTO
PaCTIOPSHKEHUST UCKITFOUUTEIBHBIM MIPABOM, OMPEACIISIOTCS COTJIAIIEHUEM MEXITY
TUMH JIUIIAMH.

Ha ocnoBanuu aG3ama derBeproro myHkta 3 cratbu 1229 I'K PD kaxapiii
U3 MpaBooOafaTeNiell BIpPaBe CAMOCTOSTEIHHO MPUHUMATH MEPHI IO 3aIUTE
CBOMX IIpaB Ha pe3yJbTaT HUHTEIUICKTYaJIbHOW NIESITENIHbHOCTH WJIM Ha CPEACTBO
WHUBUTyaJIA3AIIH, U UX COTJIAIICHHEM 3TO TIPABUIIO U3MEHEHO OBITh HE MOMKET.
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[Ipyn HemOCTHKEHUH COTJIAIICHHS, MPEeIyCMOTPEHHOro ab3aleM MepBbIM
nyHkra 3 crateu 1229 I'K P®, cmop wMexay compaBooOiagaTeasiMu 00
OTIPEJICTICHUH TOPSAKA OCYIIECTBICHUS M PACIOPSDKEHHS] MPABOM MOXKET OBITh
PacCMOTpPEH CyJOM IO MCKY JIto00ro M3 mpaBoobiangateneit (myHKT 1 cratbu 6,
nyHKT 1 ctateu 445 TK PO).

ITynktom 3 crateu 1229 I'K P® onpenesneHsl npaBuia, MPUMEHSIOMIAECS
IPU OTCYTCTBUU COTJIAIICHUS MEX/1Y COIMPaBO00IIa aTEISIMU:

KaXIbld W3 MpaBooOiagaTereli  MOXKET  HCHOJb30BaTh  PE3YJbTaT
VHTEJUIEKTYaJIbHOM NEATEIbHOCTU WM CPEACTBO WHIMBHIyAIH3aLUU IO CBOEMY
YCMOTPEHUIO, €CJIM MHOE He ycTaHOBIIeHO ['K P®;

pacnopsKEHUE UCKITIOYUTENBHBIM IIPABOM Ha PE3YJIbTAT MHTEIUIEKTYaIbHON
NEeATEIbHOCTH WJIM HA  CPEACTBO  WHIAMBHUIyaIH3alMd  OCYLIECTBISETCS
paBoo0IaIaTeNIIMU COBMECTHO, €CJIM HHOE He npeaycmoTpeHo 'K PO;

JOXOABl OT COBMECTHOI'O HCIIOJB30BAHMS PE3YJIbTaTa HHTEILIEKTYaJIbHOU
NESATENIbHOCTH WM CPEACTBA HMHAMBHUIyalW3allud JUOO OT COBMECTHOTO
PaCHOpPSDKEHHSI MCKIIFOUMTEIBHBIM IIPAaBOM Ha TAKOM PE3ysNbTaT WIM Ha TaKoe
CPEICTBO PACIPENEISAIOTCS MEXKIY BCEMHU NMPaBOOOIaJaTENIIMU B PAaBHBIX JOJISIX,
32 UCKIIOUYECHHEM Cllydas Iepexo/la HMCKIYUTENBHOIO IIpaBa K HECKOJIBKUM
HACJEeIHMKaM, KOrja TakKoe paclpelesieHne JO0XOJ0B OCYIIECTBISIETCS B
COOTBETCTBHUM C HACIIEACTBEHHBIMH JIOJSMHU.

3asBJICHHE O MPOJJICHUU CpPOKa JEHCTBHUS TMATEHTa HA H300pETCHUE WU
npoMbIIUIeHHBIN oOpasel (ctatbst 1363 'K PD) wim o 1ocpoyHOM MpeKpamieHuu
CpOKa JIeWCTBHS NaTeHTa Ha M300peTeHue, TOJIE3HYI MOJENIb WU
NpOMBINUICHHBIA 00pazel (ctatbst 1399 'K PD) moxeT ObITh MOAaHO B MOPSIZIKE,
ONPEJEICHHOM COTJIAIEHUEM MEXKIYy MaTeHTOO0JagaTeNsIMI, a MPU OTCYTCTBHH
TaKOTr'0 COTJIAIIEHUS — JIMIIb COBMECTHO.

36. Ilpu nmepexome  MCKIIOYUTEIBLHOTO  IpaBa Ha  Pe3yJbTar
WHTEJUIEKTYaJIbHOM J€ATEIbHOCTH WM HAa CPEACTBO HWHIAMBHIyAIH3alUU K
HECKOJIbKMM HAacCJEHUKaM OHO IPUHAJICKUT UM COBMECTHO. lcmonbp3oBaHue
TaKoro pe3ynbTaTa UHTEJUIEKTYaJIbHON NEeATENBHOCTH (cpencTBa
WHJVMBUAYAIIN3alM1), PACIOPSHKEHUE UCKITFOUUTEIBHBIM ITPAaBOM, a TAKXKE 3aluTa
TAKOro IpaBa B YKa3aHHOM CIIy4a€ OCYLIECTBIISIIOTCA COTJIACHO IIYHKTY 3
cratbu 1229 'K PO.

Pacnipenenenrie 10XOJ0B OT COBMECTHOTO HCIOJIb30BAaHUSI PE3yJbTaTa
WHTEJUIEKTYaJbHON NIeSTeIbHOCTH (CPEACTBAa MHAMBUIYATU3allMi) B YKa3aHHOM
clly4ae OCYLIECTBISIETCS B COOTBETCTBUU C HACIIECTBEHHBIMU JIOJISIMH, €CIIH UHOE
HE NIPEyCMOTPEHO COTJIAIIEHHEM MEX]y CONPaBOOOIaIaATENSIMHU.

37. Tlo cmbiciy nonoxxkenuid nyHkra 5 crateu 1229 'K P® mpaBo Ha
BO3HArpaXkJIeHUE BXOJUT B COCTAB UCKIIOYUTENILHOTO MTpaBa.

B ciydasx, ycTaHOBJIEHHBIX MOJIOKEHUAMH yacTu yerBepTon I' K PO, nmpaso
Ha BO3HArpaXXJICHUE COXPAHSETCS y aBTOpa, WCIOIHUTENSA, HW3rOTOBUTENS
(oHOTpaMMbl, U3TOTOBUTENS ayJMOBU3YyaJIbHOTO NMPOMU3BEACHUS U TOrna, Koria
UCKIIFOUNTEILHOE IIpaBO €My HE€ [MPUHAUICKUAT, a PpaBHO Yy oOsazarens
VCKIIFOUUTEIBHOTO IpaBa, €CIM OHO OIPaHWYEHO (Hampumep, ctaTbu 1245, 1263,
1326 'K PD).
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Ha  cnywam, npenycmarpuBaromme  HCHOJb30BAHUE  PE3YJBTATOB
WHTEJJICKTYaJIbHOW  JIESITEILHOCTH 0e3 corjiacus IpaBooOsajaresie, HO ¢
COXpaHEHHEM 3a HUMH MpaBa HAa BO3HATPAXKJICHHUE, PACHPOCTPAHACTCS IPABUIIO
ab3ama mepBoro myHkta 1 crareum 1231 'K P® o neiictBuM Ha TeppUTOpUHU
Poccuiickoi Oenepannun HUCKJIFOUUTEIBHBIX paB, YCTaHOBJICHHBIX
MeXayHapoaHbIMU qoroBopamu Poccuiickoit ®enepanuu u 'K PO.

PacnomeeHne HCKIIYUTEC/IBHBIM ITPAaBOM

38. JloroBop, mpeaycMaTpUBAIONINN OTUYYXKICHUE HCKIIOYHTEILHOTO
npaBa Ha pPeE3yJbTaT HWHTEUIEKTYaJbHOM  JEATEIbHOCTH WM  CpPEACTBA
WHIUBUyaIA3al[ii, HO B TO K€ BpeMs BBOASAIIMI OTpaHUYEHUsS (HAIpUMEp, IO
CpOKaMm, TEPPUTOPUH, CIIOCOOAM HMCHOJIB30BAHUSI COOTBETCTBYIOLIEIO PE3YNIbTATA
WIN CPEICTBA) IMOO0 YCTaHABIMBAIOIINNA CPOK JIEUCTBUS ITOTO JOTOBOPA, C YUETOM
nosnioxkeHuit crarbu 431 'K PD moxer ObITh KBaTIM(PUIIMPOBAH CYIOM Kak
JUUEH3UOHHBIN JoroBop. lIpu OTCyTCTBMM Takoil BO3MOXXHOCTH JIOTOBOP
IOJJICKUT NPU3HAHUIO HENECHCTBUTENIBHBIM ITOJHOCTHIO MM B COOTBETCTBYIOLIEH
yacTu (ctatbu 168, 180 'K PD).

JloroBop 00 OTYYXXICHUM MCKIIOUHUTENBHOIO IIpaBa 3aKJIOYaceTcsl B
NUCbMEHHON Qopme. JIMIIEH3UMOHHBIM J0TOBOpP 3aKIIOYAeTCsl B MHCbMEHHOMN
dbopme, ecmu 'K PO ne mpemycmorpeHo uHoe. HecoOnropeHue NUCbMEHHOM
(GOpMBI TAKOTO JOTOBOPA BJIEYET €r0 HUYTOXKHOCTD (MMYHKT 2 cTaThu 162, MyHKT 2
cratbi 168, nyHKT 2 cratbu 1234, myHkT 2 ctatbu 1235 T'K POD).

B cimyuasx, onpeneneHHbix myHKTOM 2 ctateu 1232 'K PO, ortuyxnenue
UCKIIFOUUTEILHOTO NpaBa Ha pe3yibTaT UHTEIIEKTYalbHOU NEATEIbHOCTH WM Ha
CPEIICTBO MHIMBUIyAIM3alMHU 110 JOTOBOPY, 3aJI0T 3TOTO MpaBa U NPeIOCTaBICHUE
IIpaBa MCIOJIb30BAHUS TAKOTO pe3yjbTaTa WJIM TaKOro CpeAcTBa IO JOrOBOpY, a
TaK)K€ TIepexo]  HMCKIYMUTEIBHOrOo MpaBa 0e3  JoroBopa  MOJJIEXKAT
roCy1apCTBEHHOM PErUCTpaLUu.

Hecobmonenne tpeboBaHUs O TOCYAapCTBEHHOM PETHUCTpAaIlMU HE BJICYET
HEJICWCTBUTEILHOCTU caMoro ngoroopa. B cuny mynkra 6 crateu 1232 T'K PO
Nepexo]] MCKIIOYUTENBHOTO IIpaBa, €ro 3aJor WIW IPEJAOCTaBIEHUE IIpaBa
VCITOJIB30BAHUSI CYUTAETCS HECOCTOSBILIUMCS.

3anHTEepecoBaHHAas CTOPOHA JIOrOBOpa BIIpaBe 0€3 y4acTHsi Jpyroid CTOPOHbI
00paTUTHCS C 3asIBJICHUEM O TOCYJIApPCTBEHHOM peructpanuu (MyHKT 3 ctatbu 1232

['K PD).
Cornmacio nyHkty 4 crarbu 1234 'K PO wuckmouuTenbHOE NpaBO Ha
pe3yybTar WHTEJUICKTYaJIbHOMN NEATETbHOCTH 158105 Ha CPEACTBO

WHJIMBUAYAIHU3alMA TEPEXOAUT OT MpaBooOiagaTedss K MpUOOpeTaTeto, eciu
COTJIAIIICHHEM CTOPOH HE MPETyCMOTPEHO WHOE, B MOMEHT 3aKJIFOUEHHsSI IOTOBOPa
00 OTYYKJEHUU HUCKIIIOUUTEIILHOTO MpaBa, MEePexo]i UCKIOYUTEIHHOTO TIpaBa o
KOTOPOMY HE MOJUICKUT TOCYAapPCTBEHHOM PETHCTPAIIUU.

Ecnm e mepexosl MCKITIOYUTENHHOTO TpaBa Mo JOTOBOPY 00 OTUYKICHHUH
UCKITIOUUTEITLHOTO TPaBa MOMJICKUT TOCYNAPCTBEHHON PETrUCTPAIMd, TO MOMEHT
nepexoja UCKIIOYUTEIBHOTO MpaBa OMPEEsIeTCS B CHIIy 3aKOHA UMIIEPATUBHO —
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MOMEHTOM  TOCYAapCTBEHHOW  pErucTpaluy  Iepexoja Takoro  Ipasa.
[IpenocraBienue npasa Mo JUIEH3UOHHOMY JOTOBOPY CUHTAETCS COCTOSBIIMMCS
TaK)kK€ C MOMEHTa T'OCYJIapCTBEHHON perucTpanuu IMpeaocTapieHus mnpasa. [lpu
TOM  00s3aTeNIbCTBEHHbIE  OTHOIICHHMS W3  JIOTOBOPOB, IEpPEXOJl  WJIU
MpPEeIOCTaBlIEHUE TpaBa MO KOTOPHIM MOJJIEKAT TOCYJAAPCTBEHHON PErvCTpalluy,
BO3HHMKAIOT HE3aBUCUMO OT TOCYJIapCTBEHHON peructpauuu (myHKTHI 1 u 2
cratbu 433 'K PO).

39. CrheuunanbHbli CIOCOO 3aIIMTHI MIPaB MPEKHETO MPaBooOIaIaTENs IPU
CYIIECTBEHHOM  HapylIeHUW  mOpuoOperaresnieM  OO0S3aHHOCTH  BBIIUIATUTH
IpaBoOONAAATENI0 B YCTAHOBIIGHHBIM  JIOTOBOPOM 00  OTYYXKIECHUHU
UCKJIIIOYUTENFHOTO  TpaBa  CpPOK  BO3HArpaXkJeHWe 3a  MpHoOpeTeHue
UCKJIFOUUTEILHOTO MPaBa Ha pe3yibTaT MHTEIUIEKTYAIbHOU JIEATEIbHOCTH WM Ha
CpPEACTBO MHIMBHUAYyalu3anuu (ad3ar nepBblid myHkta 5 crateu 1234 T'K P®D) He
UCKIIIOYaeT BO3MOXHOCTH TNPUMEHEHHS TMPEKHUM IpaBooOIagaTesieM HHBIX
crioco6oB 3anuThl (ctaths 12 'K PD).

40. TlockosbKy CpOK, Ha KOTOPBIN 3aKITIOYAETCS JTUIIEH3UOHHBIN TOTOBOD,
HE MOJKET IPEBBINIATh CPOK ACHCTBHUS HUCKIIOYUTEIBHOTO IpaBa Ha PE3yIbTaT
WHTEJUICKTYabHON JeATeTbHOCTH WJIM Ha CPEJCTBO MHIMBHAyanu3anuu (abd3aiy
nepBeiil myHkTa 4 cratbu 1235 'K P®), noroBop, copepkamuii ycaoBUe O CpOKe
€ro JEHCTBUS, MPEBBINIAIOIIEM CPOK JACHCTBHUS HCKIIOUHUTEIBHOTO TIpaBa,
CUMTACTCSA 3aKIIOYEHHBIM Ha CPOK, PaBHBIM CPOKY JEHCTBUS MCKIIOUUTEIBHOTO
npasa.

Ecnm  cpoxk nmEeUCTBHS  MCKIKOYMTEIBHOIO IpaBa IPOJJIEBAETCS B
YCTAaHOBJICHHOM 3aKOHOM MOPSIJIKE MOCTE 3aKJIIOUEHUS JTUIEH3MOHHOTO J0r0BOpa,
TO CpPOK JEHCTBUS TaKOrO JIOrOBOpa OIpPEAENIeTCsl MCXOAS M3 €ro yCIOBUW U
HOBOT'O CpOKa JIEHCTBUS UCKIIOYUTENIBHOTO MpaBa.

41. Ecnaum NMIICH3WOHHBIM JOTOBOPOM INIPSAMO HE MPEIyCMOTpPEHa €ro
0€3BO3ME3THOCTh, HO NIPU 3TOM B HEM HE COIJIACOBAHO YCJOBHE O pa3Mepe
BO3HATPaXKJICHUS WM O TIOPSJIKE €ro OMpeeICH s, TAKOW JIOTOBOP B CHITy ab3aria
BTOporo nmyHkra 5 cratbu 1235 'K P® cumraercs HezakintoueHHBIM. [Ipu sTOM
€CJIM CTOPOHA MPHHSIA OT APYrOll CTOPOHBI MOJIHOE WIIM YaCTUYHOE HUCIOJIHEHHE
M0 TaKOMY JIMIIEH3MOHHOMY JIOTOBOPY JMOO WHBIM 00pa3oM MOATBEpIMia €ro
NeiicTBHe, OHa HE BIpaBe HEJOOPOCOBECTHO CChUIATHCS HA TO, YTO JIOTOBOP
SBJIIETCS] HE3aKJIIOUeHHBIM (TTyHKT 3 ctatbu 432 'K PO).

ITo cmbiciy myHkTa 5 crarbu 1235 'K P® B ero B3auMOCBSI3M C IIYHKTOM 4
ctatbu 1237 I'K P® Bo3HarpaxaeHne no BO3ME3JHOMY JTUILIEH3UOHHOMY JOTOBOPY
yIUIaYuBaeTCcsl 3a  MPEAOCTaBIIEHWE MpaBa  HCIOJIb30BAaHUS ~ PE3YJIbTATA
MHTEJUIEKTYaJIbHOM AESITeIbHOCTU WM CPEACTBA MHANBUYJIA3AIUH.

B cBs3u ¢ 3TUM lMlIeH3UMapy HE MOXKET OBbITh OTKa3aHO B TPEOOBAHHH O
B3bICKAHUM BO3HATPaXJECHUS [0 MOTHUBY HEHUCIIOJIb30BaHUS JIUIEH3UATOM
COOTBETCTBYIOILETO pe3yibTaTa WA CPEACTBA.

Ecnu cropoHamu corimacoBaHa IulaTa 3a MPEIOCTaBICHHE MpaBa
WCIIOJB30BaHUsl PE3yJbTaTa HWHTEIUIEKTYaJbHOW JESATEIbHOCTA WU CpPEICTBa
WHJMBUAYyalU3allMd B TBEPAOW CyMME, a TaKyKe JOINOJIHUTEIBLHO COIJIaCOBaH
pa3Mep BO3HArpakJIeHUs B (pOpMe MPOIICHTHBIX OTYUCICHUH OT J0X0a (BBIPYUYKH )
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(ab3an Tpetmit mynkTa 5 ctarbu 1235 'K P®), npu Hencnonb3oBaHUH pe3ysibTaTa
WHTEJUIEKTYallbHOW ~ JIEATEIBHOCTH  WJIM  CPEACTBA  WHIAWBHUAyaJu3aluu
JULEH3UATOM YIUIATE€ TMOJJIEKUT TOJIBKO CyMMa, COINIACOBaHHAs B TBEPIOM
pasmepe. [lpu sTOM InMIleH3UMap HE JMILIEH MpaBa NOTPEeOOBATh BO3MEIICHUS
yOBITKOB, BBI3BAHHBIX HEHCHOJB30BAaHHEM pE3yJibTaTa MHTEIUICKTyalIbHOU
JEATEIIbHOCTH WIIA CPEICTBA MHANBUIyaIU3alMH, U PACTOPTHYTh TIOTOBOP.

B cnydae, korja CTOpOHBI JIMIIEH3UOHHOIO JOTOBOpa COTJIAacOBajU pa3Mep
BO3ZHArpaX/JC€HUsA TOJNbKO B (OpMe TMPOLEHTHBIX OTYHUCICHUM OT J0X0j1a
(BBIpYYKHM), @ MCIOJB30BAHUE pe3yibTaTa HHTEIUIEKTyaJIbHOW JESTEIbHOCTH,
CpEICTBAa HMHAMBUAYyaJIW3allUM HE  OCYLIECTBISUIOCH, JIMUEH3MAp  BIPAaBe
noTpeOOBaTh BO3MEUIEHUSI YOBITKOB, BbI3BAHHBIX HEHCIOJIb30BAHUEM pE3yJIbTaTa
WHTEJUIEKTYaJIbHON J€ATEIbHOCTH WM CPEACTBA HMHIMBHIyaIH3alUU, a TaKkKe
pacTOprHyTh 0roBop. Paszmep yOBITKOB MOKET OBITh OINpPEIENIECH, B YaCTHOCTH,
UCXOJs U3 LIEHBI, KOTOPas MPU CPaBHUMBIX OOCTOSITEILCTBAX OOBIYHO B3UMAETCs
32 IPABOMEPHOE HCIIONB30BAHHWE 3TOr0 WIH AaHAJIOTMYHOIO  pe3yjbTaTa
WHTEJJIEKTYaJIbHOW JIEATEIbHOCTH WIIA CPEJCTBA UHANBUTyaTU3ALINH.

'K P® He npeagycMaTpuBaeT HEOOXOJUMOCTU TOJIYUYEHHUS COIJIACHUs
JuleH3uara (Mpyu HAJIMYWU 3aKIIOYEHHBIX PaHEE JIMIIEH3HMOHHBIX JOTOBOPOB) Ha
3aKJIIOUEHUE JIOTOBOpa 00 OTUYKIEHUM HCKIIOYUTENbHOro mpasa. IIpu sToM B
cuny nyHkta 7 crateu 1235 'K P® mnepexol HCKIOUHUTENIBHOTO IpaBa Ha
pe3ynbTar MHTEJUIEKTYaJIbHON NeATENbHOCTH WIH Ha CpEeICTBO
VWHIUBUyAIM3allMd K HOBOMY IPaBO00JIaJaTEN0 HE SIBJISAETCSA OCHOBAaHUEM JUIS
U3MEHEHUS WJIM pACTOPKEHUS JIMUEH3HMOHHOTO JIOTOBOPA, 3aKIHOYEHHOTrO
NpeAlIecTBYIOIMM TpaBooOnagaTeneM. HoBblli mpaBooOnanaTenb CTaHOBUTCS
JUIEH3UAPOM Ha YCJIOBUSX paHEe 3aKI0YEHHOr0 JIMIEH3MOHHOTO IOTOBOPA.

42. C yuyeroMm nonoxenuii myHkra 3 ctatei 1237 'K P® Bo B3aumocBsi3u
c nyHKTOoM | ctatbu 394 I'K P® u nynkrom 3 crareu 1252 I'K PO nipu Hanmuuuu B
JUIIEH3UOHHOM  JIOTOBOpE YCJOBHSL 00 OTBETCTBEHHOCTHM 3a HapylleHUe
UCKJIFOYUTEIBHOTO TpaBa Ha PE3yJbTaT MHTEIUIEKTYaJIbHON NESITENbHOCTH WIIU
CPEICTBO MWHAMBUIYAJIW3AlMH, BBIPA3HUBILNEECS B MHCIOJIB30BAHUM  TAKOIO
pe3ynbTara WM CpeICTBa 3a MpelenaMH IpaBs, MPEAOCTaBIECHHBIX 0 JI0TOBOPY,
JIUIIEH3UAP BIpPaBe MOTPEOOBATh B3bICKAHUS YOBITKOB HIIA BBIIIJIATHI KOMIIEHCAITUU
B YAaCTH, HE IOKPBITOW JOTOBOPHOW HEYCTOMKOM, YCTAHOBJIEHHOW 3a YKa3aHHOE
HapylleHue (3adeTHas HeycToilika). B ciiydae, korma J0roBopoM JOMyCKaeTcs
B3bICKAaHHE TOJBKO JOTOBOPHOM HEYCTOMKH, JIMIICH3UAp HE BIIpaBe TpeOOBATh
B3bICKaHMSI KOMIleHcaluu (yOBITKOB) (MCKIIIOUMTENbHAsI HeycTolka). B ciyuae,
KOI/Ia JIOTOBOPOM JOMYCKAaeTCsl MPUMEHEHHWE OTBETCTBEHHOCTH MO BBIOODPY
JUIEH3Uapa, — OH MO CBOEMY BBIOOpY BIpaBe MOTPeOOBAaTh B3BICKAHMS JHOO
HEYCTOWKH, B117(00) BO3MEIIEHUSI  YOBITKOB (BBITLIIATHI KOMIICHCAIIUH )
(ampTepHaTUBHAsA HeycTolKa). C y4eTOM YCIOBHUIl JOrOBOPA BO3MOKHO B3bICKaHHE
HEYCTOMKH CBEPX CYMMbI BO3MEUICHHBIX YOBITKOB (BBIIIAUEHHOW KOMIIEHCALIUN)
(mrpadHas Heycroika). I[Ipm SToOM TpU TOJKOBAaHWHM YCIOBUU JTOTOBOpA
IPUCOEANHEHUS O ITpaHON HEYCTOWKE CIeAyeT Y4YUThIBaTh, HE MOCTABIEH JIU
JULEH3UAT B IOJIOKEHHUE, CYLIECTBEHHO 3aTPYAHSIOLIEE COTJACOBAHUE WHOIO
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COJIEp>KaHUsl COOTBETCTBYIOIIMX YCJIOBUI JOTOBOPA, B CHJYy SIBHOIO HEPAaBEHCTBA
MIEPErOBOPHBIX BO3MOKHOCTEM.

43. B cootBetrcTBuu ¢ myHKTOM 1 ctathu 1238 'K P® npu nucbmMeHHOM
COTJIACHM JIMIEH3Mapa JIMLIEH3UAaT MOXKET IO JOTOBOPY NPEAOCTABUTH IIPaBO
WCIIOJIBb30BaHUsl PE3yJbTaTa WHTEIUIEKTYaJbHOW JESATEIbHOCTH WM CpPEICTBA
WHIUBUyaIA3aIMU IPYroMY JIUIY (CYOIMIIEH3MOHHBIN JOTOBOD).

Cornacue Ha 3aKJIIOYEHHE CYOJMIIEH3MOHHOIO JOTOBOPa, B TOM YHUCIE C
KOHKPETHBIM CYOJIHMIIEH3UaTOM, MOXET ObITh JJaHO KaKk B CaMOM JIUIICH3MOHHOM
JIOTOBOpE, TaK M B OTAEIBHOM JOKyMeHTe. Ilpu 3TOM JMueH3uap BIIpaBe
OTPaHUYHUTh CBOE COIJIACHE BO3MOYKHOCTBIO 3aKJIIOYEHUs CyOJIMLEH3MOHHBIX
JIOTOBOPOB O TMPEIAOCTABICHUH TOJIBKO OTAENIBbHBIX CIIOCOOOB HCIIOJIb30BAHUSA
pe3ysbTaTa MHTEJUIEKTYAJIbHOM JESITENIbHOCTH WM CPEACTBA WHJMBHAyaTU3alUN
U3 YUCia TeX, KOTOpble ObUIH MPEJOCTABICHBI JIUIICH3UATY.

Cornacue MOXeT OBbITh OTO3BaHO JIMLEH3UAPOM JI0  3aKJIHOUYCHMS
CYOJIMLIEH3MOHHOTO JIOTOBOpa C BO3MEILIEHUEM YOBITKOB, BBI3BAHHBIX TaKUM
OT3BIBOM.

44. B cuny crarbu 1239 'K P® B cnyuasx, npenycmorpeHHbix 'K PO
(B wactHOoCcTH, cTathu 1362 u 1423 'K P®), cyn moxer mo TpeOOBaHUIO
3aMHTEPECOBAHHOIO JIMIIA MPUHATH PEIICHHE O MPEAOCTABICHUU ATOMY JIUIly Ha
VKa3aHHBIX B PEIICHUM CyJa YCIOBHSIX IIpaBa MCIOJIB30BAHUS pE3yJIbTaTa
WHTEJUIEKTYaJIbHOM ~ I€ATEbHOCTH, HWCKIIOUYUTEIbHOE TMPaBO Ha KOTOPBIN
NPUHAJICKUT APYTOMY JIMLY (MPUHYAUTENbHAS JIULEH3HS).

[Ipu paccMOTpeHUH COOTBETCTBYIOIIMX CHOPOB CYAOM, UCXO/Id U3 aHAJIOTUU
3akoHa (myHKT 1 cratbm 6 'K P®), mpumeHstoTCs MNOJOXKEHHsS IMyHKTa 1
cratbu 445 'K PO.

[Ipyu »>TOM, mnpuUHHMAs peuieHue O MNPEJOCTaBICHUU JIUIly I[paBa
UCIIOJIb30BaHUsl pe3yJibTaTa WHTEIUIEKTYaJbHOM JEATEIbHOCTH, CYI JOJKEH B
PE30JIOTUBHOM YacTH PELICHUS yKa3aTh YCJIOBHSA JIMIIEH3MOHHOIO JOTOBOpa O
IPEIOCTABIEHUN MPOCTON (HEUCKIIOYUTENbHONW) suueH3ud. C y4eToM 3TOro
MpeanojaraeéMple yCJIOBHsS TPEIOCTABICHUS TaKOW JIMIEH3UH JOJHKHBI OBIThH
MPUBEJICHBI B UICKOBOM 3asiBIeHUU (TyHKT 1 crareu 1362 u niyHkT 1 crarsu 1423 ['K PO).
HecoOntonenne »toro TpeGoBaHMS BJIEYET OCTABJICHHWE MCKOBOTO 3asiBICHUs 0e3
nerokeHus (ctatesa 136 T'TIK PO, crates 128 AIIK PO).

Cyn, ycTaHOBUB TIpaBO TpeOOBaTh MPEAOCTABICHUS MPUHYAUTEIHHON
JUIEH3UHU, PAcCMaTPUBAET HMMEIOIIMECS pPa3HOIJIacus CTOPOH MO OTAEIbHBIM
YCIIOBUSAM 3TOU JIMUIECH3UU.

JleficTBue TNPUHYAUTEIbHONM JUIEH3UMH MOXET OBbITh  MpEeKpalieHo
B COOTBETCTBUM C mMojoxxkeHussMu cratbu 450 'K P® (B ToM umucie B cyneOHOM
NOPSIJIKE MO0 MCKY MAaTEHTOOONanaTeNss Ha OCHOBaHUM al3alla TPEThero myHkTa 1
cratbu 1362, nynkra 4 crateu 1423 T'K P®). OgHOCTOpOHHMII OTKa3 OT
MPUHYAUTEIBHOMN JIMIIEH3UHN HEIOMYCTHUM.

45. Tlonm nuiioM, OpraHMW30BABIINM CO3/IaHUE CIIOKHOTO OOBEKTa (CTAThs
1240 TK P®), nmoHumMaercsi Juil0, OTBETCTBEHHOE 3a OPraHU3alMIO Ipollecca
CO3/IaHUsl TaKOTO OOBEKTa, B YACTHOCTH JIMIIO, B3sBILEE Ha ce0s MHHUIIMATUBY U
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OTBETCTBEHHOCTh 3a CO3JaHHE COOTBETCTBYIOUIETO OO0BEKTa (Hampumep,
poJIrocep).

Cnenyer yuuThIBaTh, 4TO ab3ail Tpetuid myHkra 1 crateu 1240 'K PO
JIOTYCKAaeT BO3MOXKHOCTh COTJIACOBAHUSI B JJOTOBOPE TOJIBKO YCIOBHM O CpOKE U
TEPPUTOPHUH JEHCTBUSA UCKIIOUUTEIHLHOTO MpaBa Ha Pe3yibTaT UHTEIUICKTYaIbHON
JESATEILHOCTH B COCTaBE CIOKHOTO 00bekTa. HUYTOXKHBI yCIIOBUS JIUIIEH3MOHHOTO
JIOTOBOpPA, OTpPaHUYMBAIONIME HCIOJb30BaHUE TEMH WJIM HMHBIMU CIOCOOaMu
pe3yibTaTa MHTEIUIEKTYalbHOU JESTEIBHOCTH B COCTaBE CJIOXKHOTO OOBEKTa U
TaKUM 00Pa30M CO3/AI0IIME MPEMSATCTBUS ISl UCIIOIB30BaHUS CII0KHOTO 00BEKTa
B 1ejoM (IyHKT 2 ctatbu 1240 'K PO).

46. B  cmydae  BHeceHHA  TOJJISKANIETO  JCHE)KHOW  OIICHKE
MCKJIIOYUTEIBLHOTO TIpaBa, THOTO MHTEJUICKTYaJIbHOTO MpaBa (Hampumep, mpaBa Ha
MOJIyYeHHUE MaTEeHTa) WM MpaBa Mo JHUIEH3MOHHOMY JIOTOBOPY B KauecTBE BKJIaJa
B YCTaBHBIM (CKJIQJOYHBIN) KamuTal XO3SMCTBEHHOTO TOBAPHUIIECTBA WIIU
oomectBa (myHkt 1 crateu 66! 'K P®) npu Hamuuum ykazaHus o0 5TOM B
peleHu O Cco3laHuM (PEelIeHMH O BHECEHMM WMYIIECTBA B YCTaBHBIN
(CKJIaI0YHBIN) KaluTal WU JIOTOBOpPE 00 yupexaeHUH (CO3JaHUU) TOBAPHIIECTBA
WM OOIIeCTBA), a TaKKe MPU HAJUYMKM B TAKOM PEIICHHH BCEX CYIIECTBEHHBIX
YCIIOBUM, TOJIJICKAIIUX BKIIOYEHUIO, COOTBETCTBEHHO, B JJOTOBOP 00 OTUYXKJIECHUU
UCKJIIFOYUTEIBHOIO TIpaBa WIM B JIMIEH3UOHHBIM JOTOBOp, 3aKIIOYEHUE
OTIIEJIBHOTO JOrOBOpa OO0 OTYYXKIAEHUU HCKIIOYMTEIBHOIO MpaBa WIH
JMIEH3UOHHOTO JOTOBOPA, OTBEYAIOIIETO0 TPEOOBAHUSAM, YCTAHOBIIEHHBIM YaCThIO
yetBepToid 'K P® (mynkr 1 crateu 1233 'K P®) He TpeOyercs. B atom ciyuae
rOCyJJapCTBEHHAsI PETUCTpPALMS OTUYXXKACHUS UCKIIOYUTEIHLHOTO TIpaBa Ha
NOJAJIeKAIINEe TOCYJIAPCTBEHHOM pErucTpalydyd pe3yjbTaT HWHTEJUIEKTYaIbHON
JEATEeIIbHOCTH, CPEJICTBO MHIMBHIyaIU3allii, a PaBHO W MPEJAOCTABJICHUS IpaBa
UCIIOJIB30BaHUsl TAaKUX peE3ysibTaTa, CpPEICTBA MOXKET OCYLIECTBISITBCA U IO
3asIBJICHUIO YUPEIUTENs] TPH YCIOBUU TMpPEACTaBiICHUS (B COOTBETCTBYIOIIECH
YacTH) PEIICHHS O CO3/JaHUY TOBAPUINECTBA UK OOIIECTBA.

C yuerom mnonoxenuit crateu 1227 'K P® nepexon HCKIIOUUTENBHOTO
npaBa Ha pe3yJbTaT WHTEIUIEKTYaJlbHOW [EATEIIbHOCTH WJIM Ha CPEACTBO
WHIUBUyaIn3alliid, a paBHO TMPEJOCTABICHUE TMpaBa WX HCIOJIb30BAHMUS
OpraHu3allid, HEe SBIISIONICHCS COOCTBEHHUKOM 3aKPEIJICHHOTO 32 HEel MMYIIeCcTBa
(rocygapCTBEHHOE, MYHMIIUIIAIBLHOE YHUTApHOE TMPEANPUATHE, YUPEKICHHUE),
OCYIIECTBIISIETCS B OOIIEM MOpsAJKe (IOroBop 00 OTUYXKICHUM, JTUIEH3UOHHBIN
noroop). Ecnu mpuoOperarenieM Mo JOTOBOPY OTUYKACHUS HCKIIOYUTEIHLHOTO
mpaBa  SABJSETCA ~ NPEANPUSATAEC  WIW  yUpPeXkKJEHHWE, OHO  CTaHOBUTCS
npaBoo0IaaTesieM U CaMOCTOSITENBHO OCYIIECTBIISIET HCKIIOYUTENBHOE IMPaBo,
3alllMIIAeT €ro W pacnopsbkaerca uMm. Ecnu mpuoOperateneM 1Mo JOTrOBOPY
OTUYXKJICHUSI ~ WMCKJIIOYUTENBHOTO  MpaBa  SBISETCS  MyOJUYHO-TIPABOBOE
oOpa3oBaHue, OHO CTAHOBUTCS MTPaBOOOIaIaTEIIEM.

47. Cratesmu 3588 u 1233 TK P® pomyckaercs pacloOpsKEHHE
HCKJIFOYUTEIBHBIM [IPABOM Ha PE3yJIbTaT UHTEIUIEKTYaIbHON AESTEIbHOCTU UK Ha
CPEACTBO MHIMBHUAYAIU3AlMUA MyTEeM 3ajiora (KpoMe HCKIIOUHUTENIBHOTO MpaBa Ha
bupMeHHOE HAMMEHOBAaHUE ¥ HA HANMEHOBAHNE MECTa MPOUCXOKICHUS TOBAPA).
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HenmymiecTBeHHblE IpaBa HE MOTYT BBICTYIIaTh B KadeCTBE IPEIMETa
3ajora.

NMyniecTBeHHBIE TIPaBa HA PE3YJIbTATHl MHTEIUIEKTYaIbHON JESTEIbHOCTH U
NpUpPaBHEHHBIE K HUM CPEJICTBA MHAMBUAYATU3alMK MOTYT BBICTYNAaTh B KAUECTBE
npeaMeTa 3ajora TMpd  YCIOBUM, YTO JOMNYCTUMO HMX OTUYYXICHUE OT
npasoo6nanatens (myHKT 1 crateu 35818 'K P®). Tak, He MOT'YT OBbITh IPEMETOM
3ajJ0Ta TpaBO CJENIOBAHMS Ha TPOU3BEACHHUS M300pa3UTEIHLHOTO MCKYCCTBA,
aBTOpPCKME  pyKomHucH  (aBTorpadpl)  JUTEPaTYpHbIX U  MY3BIKQJIbHBIX
IIPOU3BEACHUM.

[IpeameTr poroBopa 3ajora OMNpEAeNIeTcs] NPUMEHUTENBHO K IYHKTY 6
ctatbu 1235 T'K P® mnyrem ykazaHuss Ha pe3ysbTaT HMHTEIUICKTYyalbHOMN
NEeATEIbHOCTH WJIM Ha CpPEICTBO HWHIUMBUIyaIU3alldd, MPaBO Ha KOTOpPbIE
nepeaeTcsl B 3ajJor, CO CChUIKOM B COOTBETCTBYIOIIMX CIIy4asX Ha PEKBU3HUTHI
JOKYMEHTA, YAOCTOBEPSIOLIET0 UCKIFOUNUTEIBbHOE MPAaBO HA TaKOW pe3yibTaT WIA
Ha TaKO€ CPEJCTBO (MATEHT, CBUJIETEIBCTBO).

Taxxke B J0roBOpe 3ajora JOJKHO OBITh ONPENEICHO: 3aJ0XKEHO JIH
UCKJIFOYUTEIBLHOE MPABO HA PE3YIbTAT UHTEIUICKTYaIbHOUN JIEATEIIbBHOCTH WM Ha
CPEIICTBO MHAMBUAYATU3AIMK B TMOJHOM OOBeMe (IMPUMEHUTENIBHO K MYHKTY 1
cratbu 1234 'K P®) unu mpaBo UCIOJIB30BAHUS TAKOTO PE3yJibTaTa WM TaKOTO
CpEICTBa B MIPELYCMOTPEHHBIX JI0TOBOPOM Ipenenax (IPUMEHUTEIbHO K MYHKTY 1
ctatbu 1235 T'K P®). B mnocinennem ciydae JOroBOp O 3aliore JIOKEH
peaycMaTpuBaTh U OOCTOSITENICTBA, MPUBEICHHbIE B MOJNYHKTE 2 MyHKTa 6
cratbu 1235 u B ctatbe 1236 'K PO.

B cuny nymkra 4 cratem 3588 'K P® mno porosopy 3aimora
UCKIIFOUUTEILHOTO NpaBa Ha pe3yibTaT UHTEIIEKTYalbHOU NEATEIbHOCTH WM Ha
CPEIICTBO WMHIWBHIyaIM3alMU 3aJI0TOAATeNlb B TEYEHHE CPOKa JACHCTBUS 3TOrO
noroBopa 0e3 coriacus 3aJoroJiepKaTeisi BIIpaBe MCIOIb30BaTh TAKOM pe3ysbTar
WHTEJJIEKTYalIbHOW JIEATENIbHOCTH WM TaKO€ CpPEJICTBO HHAWBUIyAIU3aLNU U
pacropsiKaTbCsl UCKIIOUHUTENBHBIM MPABOM HAa TaKOW pe3yJbTaT WIM Ha TaKoe
CPEIICTBO, 3a UCKIIFOUEHHEM Ciydas OTYUYKICHUS HCKIOYUTEIBHOIO IpaBa, €CIU
JIOTOBOPOM HE IIPELYCMOTPEHO HHOE. 3ajorojareib HE BIPaBE OTYYKIATh
UCKJIIOYUTENIbHOE TMpaBo 0e3 corjacusi 3ajlorofiep)karessi, €clId HMHOE He
IPELYCMOTPEHO AOTOBOPOM.

Ha3BaHHBIM JOTrOBOPOM 3aJ10Ta MOXKET OBITh YCTAaHOBJIECHO:

OrpaHUYEeHHE [0 CaMOCTOSITEIbHOMY MCIOJb30BAHUIO 3aJI0rojaTesieM
pe3yibTaTa MHTEIJIEKTYaIbHOU JeATeTbHOCTH WM CPEeICTBA MHIUBUAYATU3alINN;

OrpaHUYEeHHE MO CAMOCTOSITENILHOMY PACHOPSIKEHUIO HCKIIOYUTEIbHBIM
IpaBOM Ha pe3yJbTaT MHTEIUICKTyaIbHOW JIEATEIbHOCTH WJIH  CPEICTBO
WHIUBUyaIU3allMyd  CIIOCOOAaMU, OTJIMYHBIMU OT 3aKJIIOYEHHUs JOroBopa o0
OTUYXKJICHUU UCKIIOYUTEIHLHOTO TpaBa (HAMpPUMEp, MOXET OBbITh YCTaHOBJICH
3ampeTr Ha MyOJuYHOE 3asBIECHUE, PEIyCMOTPpEeHHOE MyHKTOM 5 crarbu 1233 'K PD,

WIM HA 3aKII0YEHHE JMIEH3HMOHHBIX JOrOBOPOB, B TOM YHCJIE II0 IPABUIAM
crateu 1286 'K PO);
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IpaBo 3aJI0rOJaTelIs 3aKJIH0YaTh JIOTOBOP Ha OTUYXJCHUE
HCKJIFOYUTEIBHOIO TpaBa Ha PE3yJbTAaT WHTEIUIEKTYaJbHOM NESATENBHOCTH WIIU
CPEACTBO MHANBUIYATU3ALNH.

3ammTa MUCKIIOYUTENBHOTO IIpaBa, SBISIOMIETOCA MPEIMETOM 3aJ0ra,
OCYILECTBIISIETCS 3aJI0TOAATENEM. 3AJIOrOJIEPKATENIO MOJ0KEHUsAMH cTtateil 347 u
1250 T'K P® nonHOMOYMI TIO 3alIATE€ HWCKIIOYUTEIBHOTO TMpaBa HE
MPENOCTABIIEHO.

48. Tlomoxkenmst crarert 1234 wm 1235 TK P® He wuckmoyaor
BO3MOXKHOCTH 3aKJIIOUEHHUS JOrOoBOpa 00 OTUYKJIECHHUH HCKIIOYUTEIHHOTO IMpaBa
WM JIMLIEH3MOHHOTO JI0r0BOpa, IPEAyCMaTPUBAOIINX MIEPEXO UCKIIOUNUTEIBLHOTO
1paBa WU IPeJI0CTaBICHUE MTPaBa UCIIONIb30BAHUS PE3YJIbTaTa MHTEIUIEKTYAIbHON
JEATCIbHOCTH WJIM CPEJCTBAa WHAWBUIYATU3AlMU, KOTOpble OyAyT CO3/1aHbl
(BO3HHMKHYT) B OyIyIIEM.

C yderom mnonoxeHud nyHkra 4 crareum 1234 u craren 1235 T'K PO
WCKJIIOYUTEIbHOE MPABO HA TAaKOW pe3yJbTaT MHTEIUIEKTYaJbHOW AEATEIbHOCTU
WIM CPEACTBO WHAMBHUIyAIU3AlMM NEPEXOIUT, a MpaBO UCIOJIb30BAHUS
pe3yJibTaTa UHTEJUICKTYAIbHOW NIEATEIIbHOCTH WM CPEJACTBA WHIMBUILYAIH3ALNUN
MPEAOCTABISECTCS. B MOMEHT, ONPEIEIICHHBI B JIOrOBOPE, HO HE paHEEe MOMEHTa
BO3HUKHOBEHUS TAKOTO IPaBa.

Ecnu  pe3ynbrarT UMHTEIIEKTYallbHOW — AESATEIbHOCTH WM  CPEACTBO
WHIUBUyaIA3allii, KOTOphle OyayT co3faHbl (BO3HHMKHYT) B Oynayiiem, B
cootBerctBUM ¢ ['K P® Oyayr OTHOCHTBCS K UMCIy MOJJIEKAIIUX
rOCyJJapCTBEHHOM pEerucTpaiuu, IMOocjAe TaKOW perucTpanud OT4YYXJACHUE
VCKJIFOUUTENFHOTO MpaBa WM MPEIOCTaBICHUE IMpaBa HCIOJb30BAaHUS JaHHOTO
pe3ynbTara WM CpPENCTBA IO JOrOBOPY TaKXKe IMOJIEKUT TOCYAapCTBEHHOU
peructpauuu. [Ipu 7TOM UCKITIOYUTENBHOE MPABO HA COOTBETCTBYIOIINE PE3YJIHTAT
WIM CPEACTBO TMEPEXOJUT OT MpaBooOsagaTess K MpuoOperaTento, a MpaBo
WCIIOJIB30BaHUsl PE3yJbTaTa WHTEIUIEKTYaJbHOW JESATEIbHOCTH WM CpPEICTBA
WHJMBUAYAJIW3alUU MPEJOCTABIAECTCS B MOMEHT IOCYyJIapCTBEHHOW PErucTpaluu
PaCIIOPSIKEHHUS UCKITFOUUTEIIbHBIM MPABOM.

[Ipeamer Takoro maoroBopa AOMHKEH ObITh WHIWBHAYATH3UPOBAH TaKUM
oOpa3oM,  4YTOOBI  TO3BOJISITH  ONPENENUTh  KOHKPETHBIM  pe3ysbTar
WHTEJJIEKTYallbHOW  JIESITEIbHOCTH WM  CPEACTBO HWHIMBHUAYyalW3allMd, B
OTHOIIICHUH TIpaBa Ha KOTOPHIE JOTOBOP 3aKJIOYAETCS, HA MOMEHT OTUYXKICHUS
UCKIIIOUUTENLHOTO TMpaBa Ha TakoM OOBEKT WM TMPEJOCTABICHUS IpaBa
HCIIOJIb30BaHUs TAKOTO 0ObEKTA B COOTBETCTBUU C JAHHBIM JJOTOBOPOM.

K noroBopam, mpeameT KOTOPBIX MPEIIoaraeT CO3JaHuEe MPOU3BEICHUS,
npuMeHstoress npaBuia crared 1288, 1296 wmm 1298 IT'K P®; co3manue
MPOMBIIIIEHHOTO oOpa3ua — npasuia ctareil 1372 wmm 1373 'K P®; co3nanue,
BBIBEJICHHE, BBISIBIICHUE CEICKIIMOHHOTO JIOCTH)KEHHUS — IpaBuiia crateit 1431 wim
1432 T'KP®; co3gaHue TOMOJIOTUH HHTErPATIbHOM MHUKPOCXEMBI — IIpaBHIIa
crater 1463 unm 1464 'K PO.

IIpu mnepenaye mnpaBa Ha NOJYYEHUE MATEHTAa NPUMEHSIOTCA IpaBuUia,
npeaycmoTpernsie cratbet 1357 'K PO.
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JIOrOBOpPOM O 3aJI0re TaK)Ke€ MOXKET OBITh MPEAyCMOTpEHa Mepenaya B 3aj10r
UCKIIIOUUTENFHOTO MpaBa Ha pe3yibTaT UHTEIIEKTYaIbHOM NEATEeIbHOCTH WM Ha
CPEICTBO HMHAMBUAyalIU3allUd, KOTOPOE BO3HMKHET Yy MpaBooOianarens
(3a;morojaresisi) WM meperaeT Kk HeMy B OyaymieM (ITyHKT 1 cratbu 6, MyHKT 2
cratek 358, cratha 358 'K P®).

[Ipu sTOM HMHIMBHAyaNIH3alUs IMpeAMETa JOTrOBOpa 3ajiora JOJHKHA OBITh
OCYIIECTBJICHA MyTeM YKa3aHUs CBEACHHI, MO3BOJISIIONINX YCTAHOBUThH PE3YJbTAT
WHTEJUIEKTYaJIbHOM ~ JI€ATEIbHOCTH  WJIM  CPEACTBO  WHIWMBHIyaJIH3aLUH,
MCKITFOYHTENBHOE IPABO HA KOTOPBIE EPENAETCS B 3a10T (IyHKT 2 cTathy 3583 TK PD),

49. MUcxons u3 nmonoxenudd mynkrta 1 cratem 1233 u B cmity myHkTta |
cratbu 1013 T'K P® wuckmouuTenbHOe TMPaBO MOXKET OBITh OOBEKTOM
JIOBEPUTEIILHOTO YIIPABIICHHUS.

'K P® Bpimenser nBa BHOa YOPaBICHUS IPAaBOM — JTOBEPUTEIBHOE
ynpasinenue (rmaBa 53 'K P®) u kosuiekTUBHOE yIpaBieHHE aBTOPCKUMH U
CMEXHBIMU TpaBaMi (ctaTbu 1242-1244 T'K PO).

B cBsi3u ¢ 3TUM NpH pa3rpaHUYECHUN JAHHBIX BUJIOB YIIPABJICHUS MPABOM U
TOJIKOBAaHUU JI0TOBOPA, HA KOTOPOM JIMIIO OCHOBBIBAET CBOE IPaBO Ha OOpallleHne
B Cyd, I I1eJed ero KBamM@UKaUA HEOOXOAUMO YYUTHIBaTh, YTO
HEKOMMepuecKkas opranuzanus B cwity nyHkra 1 ctateu 1015 'K PO, no obmemy
MpaBULy, HE MOXKET OBITh JJOBEPUTEIBHBIM YIIPABISAIOMUM. B TO e BpeMs TOJIbKO
HEKOMMEPYECKUM OpPraHU3alMsAM MOTYT OBITh NMPEJOCTABICHBI MOJHOMOYHUS IO
YIOPABJICHHUIO MTPaBaMU HAa KOJUIEKTUBHOW OocHOBe (MyHKT 1 cratbu 1242 T'K PO).
JloBepUTENbHBIA  YNPABISAIOLINAN, OCYIIECTBIIAS JOBEPUTEIBLHOE YIPABICHUE
MMYILIECTBOM B HMHTEpECAX YUYPEIWUTENs YINpaBieHUs (BbIFOJONPUOOpETaTENs),
BIIPABE€ OCYLIECTBIISITh MMpaBOMOUYMs oOOJafaTesis HUCKIIOYUTEIBHOrO IIpaBa B
npejenax, NpeayCMOTPEHHBIX 3aKOHOM M J10roBopoM (myHKT 1 craren 1020 I'K PD),
U PacHopsKaTbCid HCKIKOYUTENIBHBIM IIPAaBOM, €CIM HHOE HE MPEIyCMOTPEHO
JOrOBOpoM. Bmecte ¢ TeM B OTAMYME OT JMIEH3MOHHOTO J0roBOpa
UCIIOJIBb30BaHUE PE3yJIbTaTa HWHTEIJIEKTYaJbHOW JEATEIbHOCTH WU CpPEICTBa
WHJVBUAYyaJW3allMd  MOKET  OCYIIECTBISAITbCS  TOJBKO B HHTEpecax
BbIroionpuoOperatens. JloroBop 0  MNpeAoCTaBICHUHM  MOJHOMOYMM IO
YIPABJIICHUIO IPaBaMU HA KOJUIEKTUBHOM OCHOBE HE MOXET COJIEPKaTh YCIOBHUE IO
WCIIOJIb30BAHUIO  YIIPABJISIONIUM OOBEKTOB aABTOPCKUX M CMEXKHBIX TIpaB.
[IpenocraBieHre TakMX MPaBOMOYHI MOKET COCTABIATh NMPEAMET JIMIIEH3UOHHOTO
JIOTOBODA.

50. IIpaBo JIOBEPUTEITBLHOTO YIPaBJISIONIETO Ha 3aIIUTY
UCKIIIOUMTENFHOTO TMpaBa CJleAyeT M3 MpaBa Ha 3alUTy, NPUHAIJIEKAIIETO
YUPEIUTENI0 JOBEPUTEIBHOrO YyrpaBieHus. COOTBETCTBEHHO, €CIU Y4YpEAUTEIb
yIOpABJICHUS SIBISETCSA IMpaBooOjafaTeieM M B JOBEPUTEIBHOE YIPABICHUE
nepesaeTcs MpaBo MCIHOJIb30BAHUS PE3yJIbTaTa MHTEIJIEKTYabHOW AESTEIbHOCTH
OTIPEJICICHHBIM CIOCOOOM (WM BCEMH CHoco0amMu), TO JOBEPUTEIHHBIN
YOPaBISIIONIMI BIIPAaBE KaK OCYIIECTBISATh MEPEIaHHbIe EMY B yIIpaBJIEHUE IpaBa,
TaK ¥ 3allUIIaTh UX TaKUMHU K€ COCOO0aMM, KakuMH 00JaiaeT MpaBooOIa1aTeNb.
Ecnu xe ydpenuTenb ynpaBi€HUs caM SIBJIETCS JIMLEH3MATOM, TO IMPaBOMOYMS
JIOBEPUTENIBHOTO  YIPABIISIOLIETO 3aBUCAT OT TOrO, MEpeJaHbl JM €My B
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YIPABJICHHE IPaBa JMIEH3MATa, MOJYyYMBIIETO0 UX MO AOTOBOPY UCKIHOYUTEIBHON
JIMLEH3UU WJIU K€ TOJIYYUBILIETO UX M0 JOTOBOPY HEUCKIFOYUTEIBHOMN JTUIIEH3UH.

I[Ipy »sTOM yupemurTenp JOBEPUTEIBHOIO YIIPABICHUS, NEpeAaBLINN
UCKJIIIOYUTEIBHOE TIPaBO B JIOBEPHUTEIBHOE YIIPABICHUE, CaMOCTOSITEIBHO
M0JIb30BaThCs MpenycMoTpeHHbIMU 'K PD Mepamu 3a1iuThl HE BIIpABE.

51. Hcxons uz monoxenuit crateu 1241 'K P® npu peopranumzaruun
IOPUJIMYECKUX  JIMI TE€PEXOJ  HMCKIIOYUTEIBHOIO IpaBa Ha  PE3yJbTar
WHTEJUIEKTYaJIbHOM JIEATEIbHOCTH WM Ha CPEACTBO HWHIAUBUIyAIH3alUU K
JIpYyroMy JIMILY OCYIIECTBIsIeTCSl 0e3 3aKIIOUeHHs JOrOBOpa ¢ MPaBOOOIaIaTEIeM.
[lepexon mpaBa B cilydasiX, KOTrJla COOTBETCTBYIOLIMH pe3yJbTaT WU CPEICTBO
NOJIEXKAT TOCYAAPCTBEHHOW PEruCTPaliH, TAKXKE MOJJIECKHUT TOCYyAapCTBEHHOU
perucTpanuu.

[lo oOmemy mnpaBwily, TMNpU PEOPraHU3ALUA  FOPUIWYECKHUX  JIMII
VCKIIFOUYNTEIIBHOE IIPaBO MEPEXOAUT K IPABONPEEMHUKY M IOMJICKUT 3allIUTE C
MOMEHTAa BHECEHMSI COOTBETCTBYIOIIEW 3allUCH B E€IUHBIM TOCYIapCTBEHHBIN
peecTp ropunuueckux Juil (cratbu 57, 58 u myHKT 6 cratbu 1232 'K PO).

C 31010 MOMEHTa IPABONPEEMHHK IOJIY4a€T BO3MOKHOCTh CAMOCTOSITEIIBHO
UCIIOJIB30BaTh COOTBETCTBYIOIIMNA pE3yJbTaT WHTEIUIEKTYaJbHON JESATEIIBHOCTU
Jr00BIM CIOCOOOM U B J10001 popMe, a TakKe 3alUIIATh UCKIYUTEIBLHOE MIPaBo,
B TOM YHCJIE€ TyTeM oOpallleHus B Cy/I.

BMmecte ¢ Tem peanuzanus NOpaBOMOYHN, COCTABISIONIUX COJICPKAHUE
UCKIIIOUUTEILHOTO TpaBa, B MOJHOM OOBbEME BO3MOXKHA TOJBKO IMPHU YCIOBHHU
rOCyAapCTBEHHOW PErUCTpallMM COCTOsBIIErocs: mnepexoga mnpaBa. C yderom
nonokeHnit myHkra 6 crateu 1232 'K PO pacnopsskeHHME TakuM ITPaBOM
MPaBONPEEMHUKOM (@ PaBHO COBEPIICHUE JIIOOBIX ACHCTBUH, ONMpPENesSIOIINX
NOPSJIOK CYIIECTBOBAHUSI HMCKIIIOUUTEIBLHOTO MpaBa) BO3MOXKHO TOJIBKO IOCTE
rOCYapCTBEHHOW pETrMCTpalMy Iepexoja HCKIIYMUTEIBHOIO IpaBa WM
OJHOBPEMEHHO C HEH.

Ecimm 15mmo, K KOTOPOMY NEPEXOAUT MCKIOYUTENBHOE IPaBO, HE
0o0paTUIOCh 3a rOCYIapCTBEHHON perucTpalnuell nepexoia JaHHOTO IpaBa IOCie
3aBEpUICHHUs]  PEOpraHu3aluu, TO PHUCK  BO3MOXKHBIX  HEOIArompusiTHBIX
NOCJIEACTBAN JUJIl B3aUMOOTHOUIEHUI C TPETBUMU JIMIAMU JIE)KUT HA HEM KaK Ha
mpaBooOIanarerne.

52. B cuny crateu 1241 T'K P® npu oOpamieHur B3bICKAHUS Ha
UMYILIECTBO  MIpaBooOafaresiss  MCKIIOYUTEIbHOE  MpaBO  Ha  pe3yjbTaT
MHTEJUIEKTYaJIbHON 1eATeIbHOCTH WK CPEJICTBO MHANBUAYATU3ALMH, HA KOTOPOE
MOET ObITh oOpamieHo B3bicKaHue B mnpenycMorpeHHbix ['K P® cnyuyasx,
NEepPeXOAUT K APYroMy JIMily 0e3 3aKJII0YeHHs J0roBopa ¢ MpaBooOaiaTesem.

CornacuHo vactu 3 crarbu 87 denepanbHOro 3aKkoHa oT 2 okTsa0ps 2007 rona
Ne 229-®3 «O06 WCTOTHUTEIIBHOM TMPOM3BOACTBE» (maimee — 3akoH 00
UCIIOJIHUTEJIbHOM  TNPOMW3BOJCTBE)  peainu3alys  HWMYLIECTBEHHBIX  IIpaB
OCYILIECTBIISIETCS MyTEM MPOBEACHUS OTKPHITHIX TOPTrOB B (hOpMeE ayKIIMOHA.

Ucxona u3 myHkra 6 crtateu 448 'K P®, nuno, BeMrpaBiiee TOpPru, H
OpraHu3aTop TOPrOB MOJNHKCHIBAIOT B JIEHb NPOBEIEHUSA ayKIMOHA MPOTOKOI O
pesynbrarax  ToproB. Eciam  mepexol  MCKIIOYMTENBHOTO  MpaBa  Ha
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COOTBETCTBYIOIIMI PE3yJIbTaT MHTEIUIEKTYalbHOM NESITEIbHOCTH WA CPEACTBO
WHIMBUyaIU3alMu € y4dyeToM TnonoxkeHud crtatbu 1232 T'K PO nognexur
rOCYJJapCTBEHHOM PErMCTpaIlii, OCHOBAHHMEM JJIi TAKOW PErucTpaldyd CIIYKUT
yKa3aHHBIN MPOTOKOJI O Pe3yIbTaTax TOPTOB.

B ciydae nepenaum mpuHauiexaniero J0JKHUKY UCKIIOUUTEIBHOTO IpaBa
Ha pe3yabTar WHTEJJICKTYaJIbHOU JESITEILHOCTH WA CPEACTBO
WHJMBUAYAJIN3aIlN B3bICKATEII0 KaK HEPEATM30BAHHOTO UMYIIIECTBA OCHOBAaHUEM
JUISl TOCYJAPCTBEHHOW PErucTpaliuy Nepexo/ia UCKIIOYUTEILHOTO MIpaBa ABISETCS
aKT TIpUeMa-Tiepenadu, KOTOphIM odopmisieTcss Takas Tmepenada (dactp 14
ctaTbu 87 3aKoHa 00 UCTIOJHUTEIIBHOM MPOU3BOJICTBE).

Oo0mue BOIIPOCHI 3alIUTHI HHTECJICKTYAJbHBIX IIPaB

53. CornacHo cratbe 1248 T'K P® cnopsl, cBsi3aHHBIE C 3alIUTOU
HapYyIIEHHBIX WM OCIHOPEHHBIX HMHTEJUIEKTYyAJIbHBIX IIPAB, pacCMaTpHUBAIOTCA U
paspeniarTcs, o 001eMy MpaBULy, CYIOM.

B cootBerctBuu ¢ nmyHkTtoM 2 ctathu 1248 'K P® mpemycmarpuBaroTcs
cllydyad 3alllUThl UHTEJUIEKTYaJIbHBIX MpaB B aAMHUHHUCTPATUBHOM (BHECYJCOHOM)
nopsiake. [Ipu obpamieHuu B ¢yl ¢ TpeOOBaHUEM, MOAJIEKALIUM PACCMOTPEHHIO B
aJIMUHUCTPATUBHOM (BHECYA€OHOM) TNOpSAJKE, CyJ OTKa3blBaeT B IPUHATHH
cooTBeTcTBYIOIIEro 3asBieHus (myHKT 1 yactu 1 crateu 134 I'TIK P®, nyskT 1
yactu 1 crateu 127 AIIK PD).

[Ipu paccMOTpeHHH CYIOM J€Jd O HapyLIEHWU HHTEIJIEKTyalbHBIX IpaB
BO3PAXEHUSI CTOPOH, OTHOCSIIMECS K CIOpY, MOAJIEKAIUIEMY PACCMOTPEHUIO B
aIMUHUCTPATUBHOM (BHECYy€OHOM) TMOpsAKE, HE JOJKHBI NPUHUMATHCA BO
BHUMAaHHE U HE MOT'YT OBITH MOJIOXKEHBI B OCHOBY PELICHUS.

54. IlpumeHeHue K JMIly, HapyUIMBIIEMY WHTEJUIEKTyaJlbHbIE IpaBa Ha
pE3yNbTaThl UHTEJUIEKTYAIbHOM JEATEIbHOCTH UM CPEACTBA UHAUBUIYAJIU3ALNH,
MEp AaIMHHHMCTPATUBHOW WM YIOJOBHOM OTBETCTBEHHOCTH HE HCKJIIOYAET
BO3MOYKHOCTH NPHUMEHEHHUS K ITOMY XK€ JHMIy MEpP 3allUThl MHTEJUIEKTYyaJIbHBIX
IpaB B IPaKIaHCKO-TIPABOBOM IOPSIJIKE.

[Ipu 3TOM cienyer UMeTh B BUIY, YTO caM MO ce0e OTKa3 B MPUBJICYCHUU
JUMUAa K aAMUHUCTPATHUBHOM WJIM YrOJIOBHOM OTBETCTBEHHOCTHM HE O3HA4YaeT
HEBO3MOKHOCTH MPUMEHEHHUSI TPaKIaHCKO-TIPABOBBIX MEP 3aILUTHI.

55. Hapnexammm OTBETYMKOM 1O TpeOOBAHHIO O TPUMEHEHUU MeEp
OTBETCTBEHHOCTH 32 HApYILIEHHWE HCKIIOYUTEIbHOIO TMpaBa, JOMYUIEHHOE
PaOOTHUKOM FOPUIMYECKOTO JIMIA WM TPaKJaHWHA TPU UCIOJIHEHUH TPYIOBBIX
(ciTy)eOHBIX, JOJKHOCTHBIX) OOS3aHHOCTEH, SIBISETCS Ha3BaAaHHOE IOPUIMYECKOE
JUIO0 WIM TpaxAaHUH, paOOTHUK KOTOPOTO MJOMYCTWJI HapyuieHue (MyHKT 1
crtatbu 1068 'K PD).

56. IIpu paccMOTpeHUU el O 3alllUTe HAPYUICHHBIX MHTEIIEKTYalbHbIX
npaB CylaMm CJEQyeT YYUThIBaTh, YTO 3aKOHOM HE YCTAaHOBJIEH II€pEYEHb
JOTIYCTHUMBIX JI0Ka3aTeIbCTB, HA OCHOBAaHUHM KOTOPBIX YCTaHABIMBAeTCS (akT
HapyweHus (cratesa 55 I'TIK P®, cratesa 64 AIIK P®). IToaromy npu pazpenieHun
BOIpOCa 0 TOM, UMEJ JIU MECTO Takoil ¢akt, cya B cuiy crateit 55 u 60 I'TIK PO,
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crareii 64 u 68 AIIK P® BmnpaBe mnpuHATH 100BIE CpPEACTBA JOKA3bIBAHUS,
MPEAYyCMOTPEHHbIE  MPOIIECCYaIbHBIM  3aKOHOAATEIbCTBOM, B TOM  YHUCJE
MOJIyYEHHBIE C HCIOJB30BAHMEM HMH(GOPMAIIMOHHO-TEICKOMMYHUKAIIMOHHBIX
ceTell, B yacTHOCTH ceTu « IHTepHeT.

JIOTyCTUMBIMU JOKa3aTEIbCTBAMU SIBJISIIOTCS B TOM YHUCJE CHENaHHBIE U
3aBEpEHHbIC JIMIIAMH, YYaCTBYIOIIMMHU B Jelie, pacleyaTKu MaTepuasos,
pa3MEIIeHHbIX B MH(POPMAIIMOHHO-TEJIEKOMMYHUKAITMOHHOW CETH (CKPUHIIOT), C
YKa3aHHUEM aJipeca MHTEPHET-CTPAHUIIBI, C KOTOPOU C/iejlaHa pacreyaTka, a TakxKe
TOYHOTO BPEMEHHU €€ moiayueHus. Takue pacnedyaTku mojjiexaT OlleHKe CyJIOM MpU
pacCMOTPEHUH Jiejla HapaBHE C MPOYUMHU JokazaTenbcTBamu (ctathst 67 I'TIK PO,
ctatbs 71 AIIK P®).

@daKT HEMPaBOMEPHOI'0 PACHPOCTPAHECHUS] KOHTpa(aKTHBIX MaTepUaAIbHBIX
HOCUTENIEH B paMKax JIOTOBOpAa PO3HUYHOM KYIUITM-TIPOJIa)KU MOXKET OBbITh
YCTaHOBJICH HE TOJIBKO ITyTEM MPEACTABICHUS TOBAPHOTO WIIM KACCOBOTO Y€Ka WIIN
3acNylIUBaHUsl CBUJAETENhCKUX TMoka3zaHui (crates 493 TK P®), HO u Ha
OCHOBAHWHU UHBIX J0KA3aTENbCTB, HAIPUMEP ayAuO0- HUIIH BUACO3AINCH.

JIns mpu3HaHUS ayAro- WX BHUJIEO3AIUCU JOMYCTHUMBIM J0Ka3aTEIbCTBOM
COTJIaCH€ Ha TMPOBEIACHUE ayAMO3allUCH WA BHJIEOCBEMKHM TOTO JIMIA, B
OTHOIIEHUHU KOTOPOTO OHM MPOU3BOJISTCS, HE TpeOyeTcsl.

Nudopmarus o0  pacnpoCTpaHEHHH  TPakJIaHMHOM  KOHTpadakTHOM
MNPOAYKIIMK HE SBJseTCS HMH(OpMaIMed O €ro 4acTHOW »KU3HU, B TOM YHUCIIC
nH(popMarei, COCTaBISAIONICH JIMUYHYIO WIH CEMEHHYIO TailHy.

HeoOxonumbie 11 nmena  jJokazaTeldbCTBA MOTYT OBITh  O0OECIEUEHbI
HOTApUyCOM, €CJIM HMEIOTCS OCHOBaHUsI Tojlarath, 4YTO TPEACTaBJICHUE
JIOKa3aTeIbCTB BIOCJICACTBUM CTAaHET HEBO3MOXKHBIM WIH 3aTPYIHUTEIbHBIM
(crateu 102, 103 OcHoB 3akoHonaTenbcTBa Poccuiickoit deaeparuu 0 HOTapuaTe
ot 11 ¢epans 1993 rona Ne 4462-1), B TOM uncie MOCPEICTBOM yIOCTOBEPECHUS
coAep>KaHus canta B ceTh «IHTepHET» O COCTOSIHUIO HA ONPEICIICHHBIA MOMEHT.

B ciuydasix, He TepmsiMX OTJIAratelibcTBa, NPH MOJATOTOBKE Jena K
CyneOHOMY pa3OHMpaTeIbCTBY, a TaKXKe MPU pa3OUpaTEebCTBE Jejia CYJ COTJIACHO
nyHkTy 10 vactu 1 craten 150 u cratee 184 I'TIK P®, crathe 78 u myHKTY 3
gactu 1 crateu 135 AIIK P® BnpaBe npou3BECTH B MOPSAKE, MPETyCMOTPEHHOM
YKa3aHHBIMH CTaTbSIMH, OCMOTpP JOKa3aTEIbCTB M HX HCCIEIOBAaHUE HA MECTE
(B YacTHOCTHU, TMPOCMOTPETh pa3MEIIEHHYIO Ha OIpPEJeJICHHOM pecypce
MH()OPMAITMOHHO-TEJICKOMMYHUKAIIMOHHON CceTH HMHGPOPMAIMI0 B PEXKUME
pealbHOTO0 BPEMEHN ).

57. Hcnonp3oBaHue pe3ysibTaTa HHTEIUICKTYaJIbHOU NESITEIHHOCTH WIIN
CpeACTBa UHAMBUIyATIN3alMN HECKOJBKUMH CIIOCOOaMU MPECTaBISIET OO0, Mo
oOleMy  TpaBWwiIy, COOTBETCTBYIOIEE  YHCIO  CJIydaeB  HapylIeHUH
HCKJIIOYUTEIBLHOIO MpPaBa.

Bwmecre ¢ Tem ncnosib30BaHKE pe3ysibTaTa MHTEIUIEKTYalbHOM AeSTEIbHOCTH
WIM CpeACTBAa WHAMBUAYATU3ANWH OJHUM JIMIIOM PA3JIHYHBIMU CIIOCOOAMH,
HaIpaBJICHHBIMA HA JIOCTHKEHUE OHOW IKOHOMHYECKOW e, 00pa3yeT OJIHO
HapyllleHUE HCKJIIYUTEILHOrO0 MpaBa. Hampumep, XpaHeHHE WIM TEpPEeBO3Ka
KOHTpadaKTHOTO TOBapa MPU YCIOBUHU, YTO OHU 3aBEPIICHBI (HAKTHUESCKUM
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BBEJICHUEM 3TOT0 TOBapa B TPaKTAHCKUH OOOPOT TeM IKE JUIOM, SBISIOTCS
AJIEMEHTOM BBEJICHMSI TOBapa B IPAKIAHCKHUI 000pPOT U OTIEIBHBIX HapyIICHUH B
TOM cllydae He oO0pa3yloT; Mpoja)ka ToBapa C MOCIEAYIOIIeH ero JA0CTaBKOM
MOKyMHaTeN 0 00pa3yoT 0JIHO HapYLIEHUE UCKITIOUUTEILHOTO MpaBa.

58. B ciywae HapylieHHs HCKIIOYUTEIBHOTO IpaBa IMpaBooOIaaaTellb
BIIPABE€ OCYILIECTBISTh 3alMTy HAPYIIEHHOIO IpaBa JIOOBIM U3 CIOCOOOB,
MepEeUUCICHHBIX B cTaThe 12 u myHkTe 1 cratbu 1252 'K PO, B TOM yucie nyteM
npeabsBiICHUs  TpeOOBaHMS O  TMPECEYCHUH  JICHCTBUHM,  HApPYIIAIOIIKX
VCKIIFOUUTEIBHOE MPaBO, B YACTHOCTH O 3alpeTe KOHKPETHOMY HCIIOJHUTEIIO
UCITOJIHATH T€ UM UHBIE IPOU3BEICHHUS.

TpeboBanne o mpeceyeHUH JACUCTBUN, HAPYIIAIOMIUX TPABO  WIH
CO3JIAI0IINX YIPO3y €ro HApYyIIEHHUs, B CHITy NoANyHKTa 2 myHKTa 1 crareu 1252 'K PO
MOKET OBITh MPEABSBICHO HE TOJBKO K JIMILY, COBEPIIAIOIIEMY TAKUE JEUCTBUS
WM OCYHIECTBIISIIONIEMY HEOOXOJIMMBIE MPUTOTOBJICHUS K HUM, HO M K HHBIM
JMIaM, KOTOpbIE MOTYT IPECcedb TaKUEe JCHCTBUSL.

Taxoe TpeboBaHNE MOKET OBITh YJOBJIETBOPEHO TOJIBKO B TOM CIIydae, €Ciu
IIPOTHUBOIIPABHOE MOBEJIECHUE KOHKPETHOIO JIMIA €II€ HE 3aBEPLICHO WM UMEETCS
yrpo3a HapyuleHusl npaBa. Tak, He MOJUIEKUT YAOBICTBOPEHUIO TpeOOBaHUE O
3alpeTe NpeUIoKEHUs] K NPOoAaKe MM O 3alpeTe NpoAaku KOHTpadaKTHOTO
TOBapa, €CJIM TaKOW MPUHAJICKABIIMNA OTBETYMKY TOBAp UM YXKE IPOJIaH.
TpeboBanus 00 oOiieM 3ampeTe KOHKPETHOMY JIMIy Ha Oyayllee HCIOJIb30BaTh
pe3yNbTaT MHTEJUIEKTYaJbHOM NEATEbHOCTH WU CPEJACTBO WHJIMBHIyalIH3alUN
(Hanpumep, O 3ampeTe pasMelleHus HH@opManud B MHGOPMALMOHHO-
TEJIEKOMMYHUKALIMOHHBIX CETSAX, B TOM 4ucie ceTu «MHTepHeT») Takke He
NOJJIekKAT YAOBJIETBOPEHUIO. Takoil 3ampeT yYCTAaHOBJIEH HENOCPEICTBEHHO
3aK0oHOM (a03an Tpetuii myHkra 1 ctateu 1229 'K PO).

59. 3asaBnas TpeboBaHUE O MyOJMKAIMK PEIICHHS CyJa O JOMYyIICHHOM
HapYyIIEHUW C YyKa3aHUEM JIEUCTBHUTEIILHOTO TMpaBooOianarens (MOAMYHKT 5
nyHkra 1 craten 1252 T'K P®), ucrenm nomkeH yka3arh, Iie TpeOyeTcs
OCYILIECTBUTh COOTBETCTBYIOIIYIO MyOJMKAILMIO, U 0OOOCHOBAaTh MPUYMHBI CBOETO
BbIOOpa. OTBETUMK BIIpaBe MPEACTABUTh CBOM BO3PAXKEHUS O MeCTe MyOJIMKaluu
pemeHus. OnieHnBasi JOBOABI UCTIA U BO3PAXKEHHsI OTBETUHMKA IO MPEITI0KEHHOMY
MECTY MyOJUKallKu, Cy]l BIIPaBe ONPEACIUTh MECTO MyOJUKALMN PEILICHUS UCXOIS
U3 TOT0, YTO BBIOOP TAKOTO0 MECTa JOJIKEH OBbITh HANpaBJIEH Ha BOCCTAHOBJICHHE
HapyLIEHHOTO TpaBa (HampuMep, B TOM € II€YaTHOM H3JIaHuM, Tnae Oblia
onyOJMKOBaHA HEIOCTOBEpHAasi MH(opMalus o mpaBooOIaaaTene; B opuiimaaIbHOM
OroJIeTeHE benepaabHOTO opraHa UCTIOTHUTEILHON BJIACTH 1o
WHTEJUIEKTYaJlbHO ~ COOCTBEHHOCTH; HCTOYHHUKE, MECTO pPaclpOCTpaHEHUs
KOTOPOrO  OMNpeAeNseTcss MeCTOM  MPOM3BOJACTBA M PacHpOCTPaHEHUS
KOHTpadaKTHBIX TOBAPOB WJM MECTOM OCYIICCTBICHHS M  XapaKTepoM
JEeSITEILHOCTH UCTIIA).

60. B cuny mynkra 3 crateu 1252 I'K P® npaBoobnagatens B cinyyasx,
npenycmorpeHsslx 'K P®, npu HapylleHMM HMCKIIOYHTEIIBHOTO IpaBa MMEET
mpaBoO BBIOOpa croco0a 3amuThl: BMECTO BO3MEIIEHUS YOBITKOB OH MOKET
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TpeOOBaTh OT HApYLIUTENs BBHIILIATHl KOMIICHCAIIMM 33 HAapyIIEHHWE YKa3aHHOTO
npaBa. OTHOBPEMEHHOE B3bICKaHUE YOBITKOB U KOMIIEHCAIIMU HE JOMYCKAETCS.

KoMmnencanuss MOUIeKUT  B3BICKAHWIO TPU  JOKA3aHHOCTU  (akTta
HapyILIeHUs, NP ATOM MpaBooOIIafaTedb He 00s3aH JOKa3bIBaTh (PAKT HECEHMS
yOBITKOB U UX pa3Mmep.

[Ipu 3asaBieHnn TpeOOBaHUI O B3BICKAHUU KOMIIEHCALIUU MPaBOOOIaAaTeNb
BIIpaBE BBHIOpATh OJIMH M3 CMOCOOOB pacyeTa CyMMbl KOMIIEHCAIIMH, YKa3aHHBIX B
a03aiax BTOpoOM, TpeTbeM U yeTBepToM ctaTbu 1301, ab3amax BTOpOM, TpEThEM U
yeTBepTOM cTaThu 1311, aG3amax BTOpoM, TpetheM cTathu 1406, nommyrxrax 1 12
nyHkTa 4 craten 1515, nonnynkrax 1 u 2 mynkra 2 ctateu 1537 'K PO, a taxxe
710 BBIHECEHUS CYJIOM PEIIEHUS] U3MEHUTh BHIOPAHHBINA UM CIIOCOO pacueTa CyMMBbl
KOMIICHCAlIUM, TIOCKOJIBKY TIpEAMET W OCHOBAHMS 3asBJIEHHOTO KCKa He
U3MEHSIOTCS.

Cyn no cBoeil MHHMLMATUBE HE BIPABE U3MEHATH CIIOCOO pacyeTa CyMMBI
KOMITICHCAIIHH.

ABTOp pe3ysibTaTa HHTEIUIEKTYaJIbHONW JEATEIBHOCTH, HE SBISAIOLIANCS
o0nanaTeneM HMCKIIOUUTEIBHOIO MpaBa Ha MOMEHT €ro HapylIeHHUs, HE BIIpaBe
TpeOOBaTh B3bICKAHUS KOMIICHCAIIMM 32 HapyLIEHHWE 3TOT0 HCKIIIOUUTEIBHOTO
MpaBa.

61. TpeboBaHue O B3bICKAHMM KOMIICHCAIUM HOCUT HMYILECTBEHHBIN
XapaKkTep.

Bne 3aBucuMocTH OT cmoco0a pacyeTa CyMMbl KOMIIEHCAllUM B HCKOBOM
3asIBJICHUM JIOJDKHA OBITh yKa3aHa IIeHa MCKa B TBEPAOW cymMe (IyHKT 6 4actu 2
ctatbu 131 I'TIK P®, mynkT 6 wactu 2 cratbu 125 AIIK P®). Ucxoas u3 pazmepa
3asiBJICHHOTO TPEOOBAHMS ONpenesseTcs MoAJexalias ymiare rocygapcTBEeHHas
MOILIMHA.

Hapymienue npaB Ha KaKablid pe3yiabTaT MHTEIUICKTYaJIbHOU AEATEIIBHOCTU
WIM CPEACTBO HWHIAMBHUIYAIN3ALMU SIBISIETCS CAMOCTOSTEIBHBIM OCHOBaHUEM
MPUMEHEHUST MEp 3alUThl MHTEJUICKTYalIbHBIX NpaB (crateu 1225, 1227, 1252 TK PO).

B caydae ecam uctmoMm ompenelieH oOmui  TpeOyeMblii  pa3Mep
KOMIIEHCAIMK 0€3 pa3JesieHus 10 KOJIMYECTBY HapyIIEHUH, Cy UCXOAUT U3 TOTO,
4YTO B 3asBJICHHOM pa3Mepe KOMIICHCALIMM YYTEHbl CyMMBbl KOMIICHCAaLUH 32
KQ)KJI0€ HAPYILIEHUE B PaBHBIX JIOJISX.

Ecnu uctnom He ykaszaHa 1ieHa ucka (pa3mep TpeOyeMoM KOMIIEHCALIMH),
Cyll BBIHOCUT OIpeJeieHHe 00 OCTAaBICHUH COOTBETCTBYIOLIEIO HMCKOBOTO
3asiBieHus 0e3 aBmxeHus (cratbs 136 I'TIK PO, cratesa 128 AIIK PO).

62. 3asBnsas TpeOOBaHME O B3bICKAHUM KOMIIEHCALIUM B pa3Mepe OT
JIECSATH THICSY A0 MATH MUJUIMOHOB pyOJieH, onpeaeasieMoOM M0 YCMOTPEHUIO CY/Ia,
UCTel JOJIKEH MPEICTaBUTh OOOCHOBAHHE pa3Mepa B3bICKUBAEMOM CyMMBI (TIyHKT 6
gactu 2 ctathu 131, ab63arr Bocemoit cratbu 132 T'TIK P®, mynkt 7 wactu 2
cratbu 125 AIIK P®), nmoareepkiaromiee, MO €ro MHEHHUIO, COpPa3MEpPHOCTh
TpeOyeMOll MM CyMMBbl KOMIIEHCAlMM JOMYUICHHOMY HapylIeHHIO, 3a
UCKJIIOYCHHEM TPeOOBaHUS O B3bICKAHUN KOMIICHCAIIMM B MUHUMAJIBHOM pa3Mepe.

3asBnsst TpeOOBaHHE O B3BICKAHWM KOMIICHCAIIMU B JIBYKPaTHOM pa3Mepe
CTOMMOCTHU IpaBa HCIOJIb30BAaHUS PE3YJIbTaTa MHTEIUIEKTYAIbHOU JEATEIbHOCTH
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WM CpEeACTBAa WHAMBUAYATU3AIMK JUOO B JABYKPATHOM pa3Mepe CTOMMOCTH
KOHTpaaKTHBIX K3EMIUIIPOB (TOBapOB), UCTEI] JAOHKEH MPEICTABUTH pacyeT U
000CHOBaHME B3bICKMBaeMOW CyMMbl (IyHKT 6 yactu 2 crarbu 131 I'TIK P®,
nyHKT 7 yactu 2 cratbu 125 AIIK P®), a Takke JOKYMEHTHI, MOATBEPKIAFOIITHE
CTOMMOCTb IIPpaBa MCIOJIb30BAHUS JTUOO KOJIMYECTBO IK3EMILIIPOB (TOBAPOB) U UX
neHy. B ciydyae HEBO3MOXKHOCTH MpEJCTaBICHUSI JOKA3aTeIbCTB HUCTEIl BIIpaBe
X0JlaTalCTBOBAaTh 00 HCTPEOOBAHMM TaKUX JIOKA3aTEIbCTB Yy OTBETUYMKA WIIU
TPETHUX JIUII.

[Ipu HecoOmoAeHWM YyKa3aHHBIX TpeOOBaHHWI CyJ BIpaBe BBIHECTH
ompezneneHue 00 OCTaBICHUHM COOTBETCTBYIOIIETO HWCKOBOTO 3asiBlieHUS 0e3
nBuxkeHus (ctatbs 136 I'TIK PO, ctates 128 AIIK P®D).

JIns  TOATBEpXKIEHUS pacueTa W CTOMMOCTH HApPYIIEHHOTO IpaBa
JIOMyCKAeTCsl MPEJCTABICHUE AAaHHBIX O CTOMMOCTH HCKIIIOUUTEIBHOTO IpaBa, B
TOM 4YHCJI€ U M3 3apyOEKHBIX HCTOYHUKOB. OpraHuzaluu 10 YIPaBICHUIO
MpaBaMM B Kauye€CTBE OJIHOIO W3 JOKAa3aTEJIbCTB BIIPABE IMPUBECTH CCHUIKA Ha
YTBEPKJICHHbIE UMM CTaBKH W Tapubl B 000CHOBaHHE pacyeTa B3BICKUBAEMOM
KoMIleHcanuu. Ha3BaHHbIE JOKa3aTeIbCTBA OLICHUBAIOTCS CY/IOM IO MIpaBuiIaM 00
OLIECHKE JIOKA3aTelIbCTB W HE MMEIT NPEUMYIIECTBA MEpen  JIPYyrUMHU
JI0Ka3aTEIbCTBAMMU.

Ecnu npaBoobnagaTenem 3asBiIeHO TpeOOBaHUE O BBHITUIATE KOMIICHCAIIMH B
JIBYKpPAaTHOM pa3Mepe CTOMMOCTH IpaBa MCIOJIb30BaHMS MPOU3BEICHUS, 00HEKTA
CMEXKHBIX TIpaB, U300pETeHMUs], TI0JIE3HON MOJIEIH, TPOMBIIIJIEHHOTO o0pasia Win
TOBApHOTO 3HAaKa, TO OMNpEAeNIeHHe pa3Mepa KOMIIEHCALMH OCYLIECTBISETCS
MCXOJISl U3 1IEHBI, KOTOpas MPU CPAaBHUMBIX OOCTOSTENbCTBAX OOBIYHO B3MMAETCS
3a TPaBOMEPHOE HX HCIOJb30BAaHUE TEM CIIOCOOOM, KOTOPBIA HCIOJIB30BAI
HaPYIIUTEb.

Ecnu npaBoobnagaTenem 3asBiIeHO TpeOOBAaHUE O BBHITUIATE KOMIICHCAIIMH B
JIBYKPATHOM pa3Mepe CTOMMOCTH KOHTpahaKTHBIX IK3EMILIIPOB (TOBApOB), TO MPHU
ONpENIECNICHNH pa3Mepa KOMIIEHCAlUM 3a OCHOBY CJEAYeT NpPUHUMATh Ty
CTOMMOCTb DJTHX JK3EMIUIIPOB (TOBAapOB), MO KOTOpOH OHU (haKTUUYECKH
MPOJAIOTCS WM TpejaraloTcss K Tpojake TpeTbUM juiam. Tak, ecnu
KOHTpadaKTHbIE PK3EMIUIAPHI (TOBAphl) MPOJAHBI WM MPEAJIAratoTCs K MPOJaxKe
HapylIUTEJIeM Ha OCHOBAaHUU JIOTOBOPOB OMNTOBOM KYIUIM-NPOAAXKH, JOJKHA
YYUTBHIBATHCSI UMEHHO OMTOBAs LIE€HA SK3EMIUISIPOB (TOBapOB).

63. PaccmarpuBas nena O B3BICKAHMM KOMIICHCAIIUHU, CyA, MO OO0IIeMy
MpaBuily, OINpEIeNsIeT €€ pa3Mep B Ipeaenax, ycraHoBieHHbix [K P®
(a63ar1 BTOpoi myHkTta 3 cratbu 1252 'K PD).

ITo TpeGoBaHMSAM O B3BICKAHWU KOMIICHCAIIMU B pa3sMepe OT JECSTH ThICSY
JI0 TSITH MHJUIMOHOB PpyOJel Cyl ompenenser CyMMy KOMIIGHCAIIMU HUCXOMs M3
MPEACTABICHHBIX CTOPOHAMHU JI0KA3aTEJIbCTB HE BBIIIE 3asBJIECHHOIO HCTIOM
TpeOOBaHMSI.

[Tpu 3TOM CyJ HE MOKET B3bICKATh KOMIICHCAIIMIO B Pa3MEPE HUKE HU3LIETO
npenena, yCTaHOBJIEHHOTO a03aumeM BTopbiM craThu 1301, ab3amem BTOpHIM
cratbu 1311, a63anem BrOpeIM cTatbu 1406', nmommynkrom 1 mnymkra 4
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cratbu 1515 wnn nognynkrom 1 mynkra 2 crateu 1537 'K P®, ecnu nHoe He
peayCMOTPEHO ab3arieM TpeTbuM nyHKTa 3 ctatbu 1252 'K POD.

Cyn omnpegenser pa3Mep MNOJJEKANIEH B3bICKAHUIO KOMIICHCALIMM U
npuHumMaeT perieHue (cratbs 196 I'TIK PO, crates 168 AIIK P®), yuutsiBas, aro
UCTEIl TPECTABIISICT JOKa3aTelIbCTBa, OOOCHOBBIBAIOIIME pa3Mep KOMIICHCAIUH
(a63arr maTeii ctateu 132, myHKT 1 yactu 1 cratbu 149 I'TIK P®, mynkT 3 yactu 1
ctatbu 126 AIIK P®), a oTBeTUMK BIpaBe OCHOPUTH Kak (DAKT HAPYIICHHS, TaK U
pazmep Tpedyemoil ucTioM KomreHcanuu (myHkTsl 2 u 3 yactu 2 crateut 149 T'TIK PO,
nyHKT 3 yactu 5 crateu 131 AIIK PO).

Pasmep mnonnexaiieid B3BICKAHUIO KOMIIEHCAIIMM JOJDKEH OBITh CYZOM
obocHoBaH. Ilpm ompeaeneHun pazmepa KOMICHCALUKA CYJA Yy4YUTHIBACT, B
YaCTHOCTH, OOCTOSATENbCTBA, CBSI3aHHBIE C OOBEKTOM HApYUIEHHBIX I[paB
(HanpuMep, €ro M3BECTHOCTh NYyOJUKE), XapakTep IOMYLIEHHOTO HapYIICHHS
(B 4aCTHOCTH, pa3MEIIEH J1 TOBAPHBINA 3HAK HA TOBApE CaMUM IIPpaBooOIaaaTeseM
WIA TPETHbUMH JIMLAMU O€3 €ro Corjiacusi, OCyIIECTBJIEHO JIM BOCHPOU3BEICHUE
’K3EMIUIIpa CaMUM MPaBOOOJAAATENEM WM TPEThUMHU JMIAMH MU T.I.), CPOK
HE3aKOHHOT'O MCIOJIB30BAHMS PE3YyJIbTaTa MHTEIUIEKTYAJIbHOM AEATEIBHOCTH WIIA
CpeICTBAa WHAMBHIyaJIW3allUM, HAJIMYWE U CTENEHb BUHBI HapyUIUTeNs (B TOM
Yyclie HOCWUJIO JIM HapylleHWe TIpyOblil XapakTep, JOMyCKajioCh JH OHO
HEOJIHOKPATHO), BEPOSITHBIE UMYILIECTBEHHBIE NTOTEPHU MIPaBOOOIaaTeNs, ABISAIOCH
JIM UCHOJIb30BAaHUE PE3YJIbTATOB MHTEJUIEKTYyaJIbHOW JEATEIbHOCTH WIH CPEJCTB
WHIUBUyaId3alliy, I[IpaBa Ha KOTOpble MPUHAJIEKAT APYTHUM  JIULAM,
CYILIECTBEHHOW YaCThIO0 XO3AMCTBEHHOMN NESITEIbHOCTH HAPYLIUTENS, U IIPUHUMAET
pelIeHre, WCXO0ld W3 MPUHLMIIOB Pa3yMHOCTH M CIPAaBEUIMBOCTH, a TaKkKe
COpPa3MEPHOCTH KOMIIEHCALIUU MTOCIEICTBUSAM HAPYILIEHUS.

64. Ecnu wumeeTcs HECKONBKO MPHUHAMJICKANIMX  OJAHOMY  JIUILY
PE3yNIbTATOB MHTEIUIEKTYAIbHON JEATENBHOCTH WM CPEICTB MHAWBHyJIU3aLUH,
CBSI3AHHBIX MEXIy COOOI: Npou3BEelEeHWEe M TOBAPHBIA 3HAK, B KOTOPOM
UCIIOJIB30BAHO JTO TNPOM3BEACHUE, TOBApHbIH 3HAK M HAWMEHOBAHHME MeECTa
IPOUCXOXKJIECHUS TOBapa, TOBAapHbI 3HAaK U TNPOMBILUICHHBIM o0Opaserl,
KOMIIEHCAIMsl 3a HapylleHHWEe NpaB Ha KaXAbli OOBEKT MpPUMEHSETCS
CaMOCTOSITEIIBHO.

65. Ilonmoxxenust a63ama Tperbero myHkra 3 crtatbu 1252 'K PO o
CHI)KEHUM pa3Mepa KOMIEHCAIlMU MOJJIeKaT MPUMEHEHUIO B CIIydasX, Korja
OIHUM  JIeWCTBMEM  HapylleHbl IpaBa HAa  HECKOJIBKO  pe3yJbTaTOB
WHTEJUIEKTYallbHOM ~ JESATENbHOCTH  WJIM  CPEACTB  WHIMBHIyaJIM3alUH,
NpUHAAJIeKAIIMX OJHOMY IpaBooOjafaTento (Aajiee — MpU MHOKECTBEHHOCTHU
HapyILIEHUI), B YaCTHOCTH, KOTJIa OTHUM JIEHCTBUEM HAPYIICHbI ITpaBa Ha:

HECKOJIbKO PE3YJIbTATOB MHTEJUIEKTYaIbHOW JIEATEbHOCTH WM CPEJCTB
WHAMBHUIyaJIU3alMH, CBA3aHHBIX MEXIY COOO0: My3bIKaJIbHOE MTPOU3BEICHUE U €T0
¢doHOrpaMMa; NPOU3BEIECHUE U TOBAPHBIM 3HAK, B KOTOPOM HCIIOJIb30BAHO 3TO
IIPOU3BEJCHUE; TOBAPHBIN 3HAK U HAaWMMEHOBAHHME MECTa MPOMCXOXKICHHS TOBApa;
TOBApHBIN 3HAK M IPOMBILIUIEHHBIN 00pa3el;

HECKOJIBKO PE3yJbTaTOB HMHTEIUIEKTYaJIbHON JESITENIbBHOCTH WM CPEICTB
WHAMBHUIyaJIN3allM1, HE CBSI3aHHBIX MEXIY co00#l (Hampumep, B ciaydae MpoJIaxH
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OJIHMM JIMIIOM TOBapa C HE3aKOHHO HAHECEHHBIMU Ha HET0 Pa3HbIMU TOBAPHBIMU
3HAKaMHM WJIM PACIPOCTPAHECHHS] MATEPUATIbHOIO HOCHUTEIIS, B KOTOPOM BBIPAYKEHO
HECKOJIbKO Pa3HBIX AK3EMIUISIPOB MMPOU3BEICHUN ).

VYkazanHoe Bbie nojoxxkenue 'K PO o cHuxkeHnn pazMepa KOMIIEHCAIIUU
MOXET OBbITh NMPUMEHEHO TakXKe B CiIyyasx, KOTJa HUMEIT MECTO HECKOJIbKO
MIPAaBOHAPYIIEHUM, COBEPIICHHBIX OJHUM JIMIIOM B OTHOLIEHHH OJHOTO pe3yJbTaTa
WHTEJUIEKTYaJlbHOW ~ JIEATENIbBHOCTH WM CPEICTBAa MHAWBHUIAyaIU3alUUd U
COCTAaBIISIIOIIMX  €AWHBIM  MPOILIECC  HUCIOJb30BaHUA O0BEKTa (Hampumep,
BOCIIPOU3BEICHUE MMPOU3BEACHUS U MOCIEAYIOIIEE €r0 pacnpoCTPaHEHUE).

PazmMep koMmIieHcaluu HE MOXET OBbITh CHUXEH HIDKE MATHACCITH
MPOIIEHTOB CYMMbl MUHHMAJBHBIX Pa3MEPOB BCEX KOMIIEHCAIMW (TO €CTh MATh
ThICSY pyOJIel 3a KaXAbld PaKT HapYyLIEHUS WM OJHOKPATHBIN pa3Mep CTOUMOCTH
MpaBa UCMOJIb30BAHUSI KaXKJIOTO Pe3yJIbTaTa MHTEIUICKTYyaIbHOM AeSTEIbHOCTU WIIN
CpelICTBa HHIWBHIyalIM3alMd JHUOO  OJHOKPATHBIM  pa3sMep CTOMMOCTH
KOHTpadaKTHBIX IK3EMILIIPOB (TOBAPOB).

[Tonoxenust ab3ana Tpetbero nynkra 3 crarbu 1252 'K PO npumenstorcs
TOJBKO MPU MHOKECTBEHHOCTH HApYIICHUH U JIMIIb B CIIy4ae, €CIIM OTBETYMKOM
3asiBJICHO O HEOOXOJAMMOCTU MPUMEHEHHUSI COOTBETCTBYIOIIETO MOPSIKA CHUKCHUS
KOMIIEHCAIIHUH.

[Ipyu HamMuuM TaKOro 3asBICHUS 1O TPEOOBAHUIO O B3BICKAHUU
KOMIICHCAIUU B pa3Mepe OT JECATH ThICSY J0 MATH MUJUIMOHOB pyOJieil 3a Kaxioe
HApYLIECHHUE CYJl ONMPEAECACT pa3Mep MOJICKAIIEed B3bICKAHUIO KOMIICHCAIIUHW B
npezenax OT MOJOBUHBI CyMMbl MUHUMAJIBHBIX Pa3MEPOB KOMIICHCAITUH 3a KaXK10€
HapylieHUEe JI0 CYMMbl MaKCUMAJbHBIX Pa3MEPOB KOMIIEHCALIUM 3a KaXI0e
HapyIIeHHue ¢ y4eTOM MyHKTa 63 HACTOSIIIEr0 MOCTaHOBJICHHUS.

I[To TpebGoBaHMsM O BBIIUIATE KOMIIEHCAIMM B JBYKPATHOM pa3Mepe
CTOMMOCTH IpaBa HMCIOJIb30BAHMS PE3YJIbTaTa WHTEIUICKTYAJIbHOW NESITEIbHOCTH
WU CpPEACTBAa WHIWBHAyalu3allid, O BBIIUIATE KOMIIEHCALIMM B JIBYKPATHOM
pa3Mepe CTOMMOCTU KOHTpahaKTHBIX IK3EMIUIIPOB (TOBApOB) CyJ MPH HAIUYUU
3asBJICHUSI O CHIDKECHUM KOMIIEHCALUM OIpENesieT pa3Mep MoJJIeKallen
B3bICKAHMIO KOMIIEHCAllUM B TpeAesiax OT CYMMbl OJHOKPATHBIX pa3MepoB
CTOMMOCTH MpaBa UCHOJIb30BAHUS KaXJIOTO pe3ysibTaTa WA CPEACTBA, CTOMMOCTH
KOHTpaaKTHBIX JK3EMIUIIPOB (TOBApOB) 3a KaXJA0€ HAPYIIEHHWE 0 CYMMBI
JBYKPAaTHBIX pa3MEpOB CTOMMOCTH C YyY€TOM IyHKTa 63 HACTOSAIIEro
MMOCTAHOBJICHUS.

66. Cya B UCKIIOYUTENBHBIX CIy4asX ¢ yUeTOM XapakTepa U MOCIeICTBUI
HapyIICHUSI MOXET CHHU3UTh pa3Mep KOMIIEHCAllMM, B3BICKMBaeMOW 3a
COBEpIIICHHBIE OJHHUM JCHCTBHEM HECKOJIbKO HapYIICHHM, HUXKE yKa3aHHOTO B
ab3ame TperbeM nyHKTa 3 cratbu 1252 I'K P® mnpenena, eciv OTBETYMKOM
(pusuueckuM WU OPUAMYECKUM JIUIIOM) TIPEACTABJICHBI JI0KA3aTEIhCTBA
MHOTOKPAaTHOTO  TPEBBIINIEHUS  pa3Mepa  KOMIIGHCAIlUM  Hajad  pa3MepoM
MPUYUHEHHBIX MPaBO00IaIaTe N0 yOBITKOB, NCYUCICHHBIX C Pa3yMHOW CTEMEHBIO
JIOCTOBEPHOCTH, a OOCTOSITENILCTBA KOHKPETHOTO Jejla CBUJIETEIbCTBYIOT, B
YaCTHOCTH, O TOM, YTO HAPYUIEHHWE UCKIIOYUTEIHLHOIO IpaBa COBEPIICHO JUIIOM
BIIEPBBIE M UYTO MCIOJIb30BAHUE PE3YJIbTATOB WHTEIUIEKTYaJbHOM AESATEIbHOCTU
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WU CPEACTB WHAMBHUIYyaTU3allMU, NpaBa Ha KOTOpPbIE MPUHAIIEKAT APYrUM
JUlaM, C HapyIIEHWEM 3THX MpPaB HE SBISJIOCH CYIIECTBEHHOM YacThIO €ro
XO3SIUCTBEHHOM JIESITEIbHOCTH M HE HOCWIJIO TpyOBlid XapakTep (Hampumep, eciu
npoJaBlly HE ObUIO 3aBEAOMO M3BECTHO O KOHTpaakTHOM Xapakrepe
peann3zyeMoi UM MPOAYKIIUH).

PazbsicHeHUE, W30)KEHHOE B HACTOSIIIEM ITYHKTE, IPUMEHSIETCS TOJIBKO MpHU
MHOKECTBEHHOCTM HApYyIIEHWH W JIMIIb B CIy4ae, €CIM OTBETYUKOM
MOTHBHUPOBAHHO 3asIBICHO O HEOOXOJWMOCTH MPUMEHEHHUSI COOTBETCTBYIOIIETO
MOPSAKA CHU>KEHUSI KOMIICHCAIIUH.

[Ipy HanuM4MM Takoro 3asiBICHUS CyJ OMNpEAeseT pa3Mep MoJjexanien
B3BICKAHUIO KOMIIEHCAMU (I10 JI000MY CIIOCO0Y pacuera CyMMbl KOMIIEHCALIMH) B
npejenax OT MUHMMAaJIbHOTO pa3Mepa KOMIIGHCAIMM 3a OJHO HapyUIEHUE [0
CYMMbI MaKCUMAaJbHBIX pPa3MEpOB KOMIICHCAIIUU 3a KaXKJ0€ HapYIICHUE C YYETOM
MyHKTa 63 HACTOSIIETO TOCTAHOBIICHUSI.

67. KowmmneHcarusi sBisieTcsi MEpOM  OTBETCTBEHHOCTH 3a  (hakT
HapyllIeHUsI, OXBAaThIBAEMOI0 €JIMHCTBOM HaMEpEHUN NpaBoHapymwurens. Eciu
UCTEI-TIpaBoo0IaiaTelb 00paTuics B Cylo C TpeOOBaHMEM O B3BICKAHUU
KOMIIEHCAllUU B TBEPJIOM pa3Mepe Ha ocHoBaHMHU NyHKTa 1 crateu 1301, myHkTa 1
cratbu 1311, mynkra 1 cratem 1406, moamynkra 1 nymkra 4 crateu 1515,
noanyHkra 1 mynkra 2 ctatbu 1537 'K PD B cBsi3u ¢ co31aHMEM OTBETUYUKOM
KOHTpaakTHBIX HK3EMIUIIPOB (TOBApOB), HOBBIE TPEOOBaHUS O B3bICKAHUU
KOMIIEHCAIIUU K TOMY JK€ JIMIly B OTHOILIIEHUM TOBapa W3 TOM K€ MapTuu (TUpaxa,
CEpHH U T.II.) HE MOJIJIEkKAT PACCMOTPEHUIO.

Cyn npu paccMOTPEHHMHM IE€pBOrO Jiefla O B3BICKAHUM KOMIICHCAIIMU B
TBEPJIOM pa3Mepe OMpeeiieT CyMMY KOMIIEHCAIINMH, COPa3MEPHYIO HApYIICHUIO B
1neaoM. B cBs3M ¢ 3TUM MOBTOpHOE OOpalleHHE UCTIAa B CYJ O B3BICKAHUU €I
OJIHOW CyMMBI KOMIICHCAIIUU 3a TO K€ HapylIeHUE HANpaBJICHO Ha MEPECMOTP
CIEJaHHBIX M0 PaHEEe PACCMOTPEHHOMY JIENIy M MCXOJIA U3 MPEJICTABICHHBIX B 3TO
JIEJI0 J10KAa3aTeNIbCTB BBIBOJIOB CYJd, KOTOPBIM OINpENETul CyMMYy KOMIIEHCAIWH,
COpPa3MEpPHYIO 3TOMY AOMYIIEHHOMY HapylIeHHIO B 1esioM. CieqoBaTenbHO, Cy B
TaKOM CJIy4ae OTKa3blBACT B NMPHUHSATUM HMCKOBOTO 3asBJICHUS WJIM IPEKpallaet
MIPOU3BOJICTBO, €CIH 3asiBIeHUE ObUI10 MpUHATO (TiyHKT 2 yactu 1 crarsu 134 ITIK PO,
nyHkT 2 wactu 1 crarem 127! AIIK P®; a63an tperuii crateu 220 T'TIK PO,
noanyHKT 2 yactu 1 cratsu 150 ATIK PO).

PacnpocTpaHeHne  HECKOJIBKMX  MaTE€pUalIbHBIX  HOCUTENeH  Mpu
HEMPABOMEPHOM  HCIIOJB30BAaHWU  OJIHOTO  pe3yjbTaTa HWHTEJJIEKTYalbHOU
JNEATCIbHOCTH  WJIM  CpPeJCTBAa  WHAMBUIyaJIM3allMd  COCTABJIsET  OJHO
MpaBOHApYIICHUE, €CIIM TaKOe HAPYIIEHHUE OXBAaThIBACTCS €IMHCTBOM HaMEpeHUM
MpaBOHAPYIIUTENS (HApUMEp, €IUHOEC HaMEpPEHHE HApYIIUTENsl paclpoCTPaHUTh
NapTUI0  KOHTPA(QaKTHBIX  OK3EMIUIIPOB  OJHOTO  TMPOUW3BEICHUS  WIU
KoHTpadaKTHBIX TOBapoB). [Ipu »TOM Kaxkmas caelka KyIUITM-TIPOJaXH (MEHBI,
JapeHus) MaTepUalbHbIX HOCHTENEeH (Kak WJICHTUYHBIX, TaK M  HET)
KBAUTH(PUITUPYETCS KaK CaMOCTOSITEIHHOE HApYIIEHHWE HCKIIOYUTEIBHOTO TPaBa,
€CJIM HE J0Ka3aHO €JUMHCTBO HAMEPEHUW NPaBOHAPYIIUTENS] MPU COBEPIICHUU
HECKOJIBKUX CHEJOK.
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[Ipu moka3aHHOM EIWHCTBE HAMEPECHHM MPaBOHAPYIIUTENS KOJIMYECTBO
KOHTpa(aKTHBIX SK3EMIUISIPOB, TOBApOB (pa3Mep MapTHH, THpaka, CEPUU U TaK
Jaee) MOXKET CBHACTEIhCTBOBATh O XapaKTepe IPaBOHAPYIICHHUS B IICJIOM U
MOJIICKUT YUYETY CYJIOM TPH OTPeIeTICHUH KOHKPETHOTO pa3Mepa KOMITCHCAIUH.

B cnywae ecnmm Mo, TpPHUBICYCHHOE K  OTBETCTBEHHOCTH  3a
IpaBOHAPYIICHUE, TPOJOJDKAET IIOCJIe O3TOTO COBEPIIATh MPOTHBOIPABHBIC
JNEHUCTBUS TOTO JKE€ XapaKTepa, OHO BHOBb MOXXET OBITh TIPUBICYCHO K
OTBETCTBEHHOCTH 3a T€ JCSHUS, KOTOPHIC COBEPIICHBI TOCIIC TPHUBJICUYCHHUS K
OTBETCTBEHHOCTH.

68. VYnomierBopeHue TpeOOBaHUS O B3bICKAHWU KOMIICHCAIIMU B pa3Mepe
JTBYKPATHOM CTOMMOCTH KOHTPAa(aKTHBIX 3K3EMIUIIPOB (TOBApOB) HCXOIS U3
BBISIBIICHHOTO KOJUYECTBA PACTPOCTPAHCHHBIX KOHTPA(PaAKTHBIX 3K3EMIUIIPOB
(TOoBapoB)  HE  HCKJIIOYAET  BO3MOXHOCTHM  B3BICKAHUS  KOMIICHCAIIUH,
paccuMThIBa€MOW TaKUM K€ CIOCOOOM, B Clilydyae BBISIBICHHS HOBBIX
KOHTpadaKTHBIX IK3EMILIIPOB (TOBAPOB).

69. MU ckoBbie TpeOOBaHHMS MMYIIECTBEHHOTO XapaKTepa, HarpaBJICHHbIE
Ha 3alUTYy aBTOPCKUX U (MJIM) CMEXKHBIX MpaB (Kpome npaB Ha pororpaduueckue
MPOU3BEJCHUSI M TPOU3BENICHUSA, TIOJyUYECHHbIE CIOCO0aMH, aHaJIOTUYHBIMU
dboTorpaduun) B MUHPOPMAIIMOHHO-TEIIEKOMMYHUKAIITMOHHBIX CETSIX, B TOM YHUCIIE B
cetu «MHTEpHET», MOTYT OBITH YJIOBJIETBOPEHBI CYJOM M B Cilyyae, €Clid MpH
pPaccMOTPEHUH Jiela YCTaHOBJICHO, YTO HAPYIIEHUE YCTPAHEHO OTBETYMKOM IOCIIE
MPUHATHUS TIPEABAPUTEIIBHBIX 00€CIIEUYNTEIBHBIX MEP B COOTBETCTBHH CO CTaThEH
144! TTIK P® unu nocie Nojauy UcKa B Cy/l.

70. BelpaxxeHue HECKOJBKHX Pa3HBIX pE3yJIbTAaTOB WHTEIUICKTYaJIbHOMN
NEATEeTLHOCTH MWW CPEICTB MHANBUAYATU3AINHA B OJJHOM MaTEepPUATbHOM HOCHUTEIIS
(B TOM dHCIIE BOCHPOW3BEACHHE OHK3EMIUIIPOB HECKOIBKUX IPOU3BEICHUH,
pa3MeIleHne HECKOJBKHX Pa3HbIX TOBAPHBIX 3HAKOB HAa OJHOM MaTepHAIbHOM
HOCHTEJIC) SIBIIACTCS HAPYIICHHEM UCKIIOUMTEIHLHOTO TIpaBa Ha KaXK/blid pe3ysIbTaT
WHTEJUICKTYallbHOM ~ JEATeTbHOCTH WM CPEACTBO  WHIUBUIyaIU3AIUU
(a03ar Tpetuit mynkra 3 crarbu 1252 'K PO).

BmecTe ¢ TeM B OTHOIIEHMHM TOBApHBIX 3HAKOB CIEAYET YYUTHIBATh, UYTO
€CJIM 3allMIllaéMble TpaBa HAa TOBapHbIE 3HAKW (DaKTHUECKU YCTAaHABIIUBAIOT
OXpaHy OJHOTO W TOr0 € OOO3HAaueHWs B pPa3HbIX BapUaHTaX, HUMEIOT
rpadudeckue OTIWYMSA, HE HW3MCHSIONIME CYIIECTBO TOBApHOTO 3HaKa, M BHE
3aBUCUMOCTH OT BapHWaHTa BOCIPOW3BEACHHMS OOO3HAYEHUS B  TJa3zax
MOTpeOUTENCH BOCTIPUHUMAIOTCS KaK OJHO OO0O3HAYCHHE, KOTOPOE COXpaHSIeT
CBOIO y3HABa€MOCTh, TO OJHOBPEMCHHOE HapyIICHHWE MpaB Ha HECKOJBKO TAKUX
TOBApPHBIX 3HAKOB MPEACTABIACT COO0H OJHO HAPYIIICHHUE, €CITM OHO OXBATHIBACTCS
CIMHCTBOM HAMEPCHHI MTPAaBOHAPYIITUTEIS.

71. Ilpm HapymieHWHW OJHUM JCHCTBHEM HWCKIIOUYHTEIILHOTO IpaBa Ha
pEe3yNbTaT HHTEIICKTYATbHOW JESTENbHOCTH, TPHHAMICKAININNA HECKOJIBKUM
muuaMm  (Hampumep, coaBTopam (ctathst 1258 T'K P®) umm KOMIEKTUBY
ucnoautenedt (cratbs 1314 'K P®), B cmywae oOpameHuss 3a 3amuToi
HapYIIEHHOTO TMPaBa BCEX COABTOPOB (COUCIIOTHUTENECH) Cy/ OMpEeaesieT o0uuit
pa3Mep KOMIICHCAIMK 3a JOMYIICHHOS HAPYIICHUE W PACTIPEEseT B3bICKAHHYIO
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KOMIIEHCALIUI0 MEXIY COMCTIIaMU IMPUMEHUTENIBHO K ab3ally TpeThbeMy IyHKTa 3
ctatbu 1229 'K PO — mexay Bcemu mpaBoo0JIaiaTeNIIMU B PaBHBIX JOJIAX, €CIU
COTJIALIEHUEM MEXAY HUMHU HE IPEAYCMOTPEHO UHOE.

Ecnu B cyn oOpatuiics oJIMH U3 COABTOPOB MPHU HEPa3JeIbHOM COaBTOPCTBE
(coucnonHuUTeENEN) MPU OTCYTCTBUM COOTBETCTBYIOLIEH TOBEPEHHOCTH OT JIPYTHUX
COaBTOPOB C ydeToM ab3ama 4erBepToro myHkTa 3 cratbu 1229, myHkra 4
cratbu 1258, mynkra 3 cratbu 1314 'K PD cyn ompeaenser oOmuii pasmep
KOMIIEHCAlIUU 3a JOMYIIEHHOE HapyIIeHUEe, a TaKKe Kakas J10Js KOMIICHCAIluu
NPUMEHUTENBHO K a03aiy TperbeMy myHKTa 3 ctatbu 1229 I'K P® mpuuunraercs
uctity. [Ipu 3TOM HWHBIE COABTOPHI MPHUBICKAIOTCS K YYaCTHUIO B JIeJi€ CYJOM B
KaueCTBE TPEThUX JIMIl, COXpPAHssl MPaBO Ha CaMOCTOSITEIbHBIA HCK. COaBTOpHI
TaKe BIPaBe BCTYNUTH B JIEJIO B KAUECTBE COMCTIIOB.

72. TpeboBaHme O BO3MEIICHUU YOBITKOB WM BBIJIATE KOMIICHCAITUH
MOXET OBITh  3asBJIEHO M I[OCJ€ MpEeKpalleHuss MPaBOBOM  OXpaHbI
COOTBETCTBYIOIIETO PE3YyIbTaTa MHTEIUICKTYAJIbHOU NIESITEIBbHOCTU WM CPEICTBA
WHIUBUyaIA3alliy  JIUIIOM, SIBJISIBIIMMCSI  MPaBOoOOJajjaTeieM Ha MOMEHT
COBEpUICHUS MPABOHAPYIICHUS.

[Ipn mpenocTaBieHUH TPETbEMY JIMILY IpaBa HMCIOJIB30BAHMS pE3ysbTaTa
WHTEJUJIEKTYallbHOW ~ JEATEJIbHOCTH WM CPEACTBA HMHAMBUIAYAIH3alHUU 1O
JULEH3UOHHOMY JIOTOBOPY WJIM MPHU MEpefade TPEThEMY JHUIY UCKIIOYUTEILHOTO
1paBa Mo JIOTOBOPY O €r0 OTUYKJICHUU MPABO TPEOOBAHUS BO3MEIICHHUS YOBITKOB,
MPUYUHEHHBIX JOMYIIEHHBIM J0 3aKIIOUEHUS YKa3aHHOTO JIOTOBOPA HAPYILICHUEM,
WU BBIIJIATHl KOMIICHCAIIMM 3a TaKO€ HapyIIeHWE HE NEepPeXOJUT K HOBOMY
npaBooOaarento. CoOTBETCTBYIOIIEE TPEOOBAHUE MOKET OBITh 3asBJICHO JIUIIOM,
KOTOPOE SIBJISTIOCH TTPaB000JIaiaTesieM Ha MOMEHT COBEPIIICHUSI HAPYIICHUS.

Bmecte ¢ Tem mpaBo TpeOOBaHUSI BO3MEIICHHUS YOBITKOB WJIM BBITLIATHI
KOMITCHCAIIMM MOKET OBITh MepesaHO IO COTJIAIEHUI0 00 YCTYIKe TpeOOoBaHUS,
KOTOpOE€ TO/JICKUT PETUCTPAIMU B COOTBETCTBYIOIIEM TMOpsAke (MyHKT 2
ctatbk 389 'K PD).

73. TpeboBaHue O MPUMEHEHWHU MEpP OTBETCTBEHHOCTH 3a HapyIICHUE
MCKJIFOYUTEIBHOIO MpaBa NPeIbsBISETCA K JIUIY, B PE3YJbTaTe MPOTUBONPABHBIX
JEUCTBUN KOTOPOTo ObUIO HApyIIEHO HCKIIOYUTEIbHOE MpaBo. B cimydasx psma
MOCJIEA0BATEIbHBIX HAPYIICHUH HMCKIIOUUTEIIBHOTO IMpaBa Pa3IMYHbIMU JIMIIAMU
KaXJI0€ U3 ITUX JIMI[ HECET CaMOCTOSITEIbHYI0 OTBETCTBEHHOCTh 3a JIOIMYIICHHbIE
HapyIICHUS.

B cooTrBeTcTBUM C MyHKTOM 6! crateu 1252 TK P® B ciydae, €CliMi OJHO
HapylIeHUE WCKIIOUUTEIBHOTO TMpaBa Ha pe3yjbTaT HUHTEJUIEKTyaJbHOU
JEATCIBHOCTH WJIM CPEJCTBO HWHIWBHUAYyaJW3allMd COBEPIICHO JACHCTBUSIMU
HECKOJIbKUX JIMI[ COBMECTHO, TaKWe JIMIla OTBEYAIOT Mepeja MpaBooObiiagaTeseM
COJIUJIAPHO.

[TonoxxeHne O CONMIAPHOM OTBETCTBEHHOCTH MPUMEHSIETCS B CiydasX,
KOTJa HapylI€HUWE WCKIIOUYUTENBHOTO IpaBa HMEJIO MECTO B pe3ysbTaTe
COBMECTHBIX JIEICTBUI HECKOJIbKUX JIUII, HAITPaBJIEHHBIX HA JOCTHKEHUE €IUHOTO
pesynbprata. B cunmy mynkra 1 crarem 323 'K P® mpaBooGnamarens Bmpase
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TpeOOBaTh yIUIaThl OJHOW KOMIICHCAIIMM KaK OT BCEX HapyIIUTEIeH COBMECTHO,
TaK 1 OT JIIDOOT0 U3 HUX B OT/ACIIBHOCTH, MPUYEM KaK MOJHOCTBIO, TaK U B YaCTH.

Pacnpenenenrie  OTBETCTBEHHOCTHM  JIMIL, COBMECTHO  HAapyLIMBIIHMX
UCKIIIOUUTENFHOE TPaBO, JAPYr Mepe] APYroM IO PETrpecCHOMY 00s3aTeNbCTBY
MpOM3BOAUTCS Mo TpaBuwiaM nyHkTa 2 cratbu 1081 'K P®, TOo ecth B pasmepe,
COOTBETCTBYIOIIIEM CTEIIEHH BUHBI KaKJI0TO U3 IPUUYMHUTENEH Bpeaa.

[Ipu sTOoM He sBisieTCs O00s3aTeNbHBIM YyYacTHE B Jielie B KauecTBe
COOTBETYMKOB BCEX JIULI, ITOCJIEIOBATEIBHO JOMYCTUBIIUX Pa3IMYHbIE HAPYLIECHUS
UCKIIFOUUTEILHOTO TIpaBa Ha pe3ylbTaT HWHTEIUIEKTYalbHOW JIESITEIIbHOCTH
(HampuMep,  BBINYCK, ONTOBYK)  pEAIH3alUI0,  PO3ZHUYHYIO  IMPOJAKY
KOHTpa()aKTHBIX MaTEepHATbHBIX HOCHUTEJCH), a TaKKe BCEX HapyIIUTEJIeH mpu
COBMECTHOM HApYIICHHH.

/4. Jluuo, ¢ KOTOPOro MpU OTCYTCTBUU €r0 BUHBI B3bICKaHbI YOBITKH WJTU
KOMIIEHCAllUsl, @ PAaBHO y KOTOPOTO M3bAT MaTEpUaJIbHBIA HOCUTEIb, BIPABE
IpEIbsIBUTh PErpeccHOe TpeOOBaHUE K JIMILY, 10 BUHE KOTOPOIO MEPBBIM JIULIOM
ObUIO JONYIIEHO HapyLIEHHE, O BO3MEIIEHUU MOHECEHHBIX YOBITKOB, BKJIOYas
CYMMBI, BBITUIAY€HHbIE TpeThuUM junam (myHKT 4 crtatbu 1250 'K P®).
[Tonoxenus crateu 1081 'K P B ganHOM cilydae He MOJIEkKaT TPUMEHEHHUIO.

Cyn mpu pacCMOTpPEHUHU JieJila O HApYIIEHWU HUCKIIOYUTEIBHOrO MpaBa Mo
XO0JIaTaliCTBY OTBETUMKA B KaUYECTBE TPETHUX JIUIl MPUBJICKAECT K YYaCTHUIO B JIEJE
JUL, K KOTOPBIM, 10 MHEHHUIO OTBETYHMKA, BOZMOXHO MPEIbSIBICHUE PErPECCHOTO
TpeOoBaHus. BMecte ¢ TeM HENpUBIEYEHUE TAKUX JIUI K YYacTUIO B JEle O
HapyLIEHUU HUCKIIOUYUTEIBHOTO TpaBa HE MPEMSITCTBYET MPEAbSIBICHUIO K HUM
UCKa B MOPSAKE perpecca.

/5. MHcnonb3oBaHWE peE3yNbTaTOB HHTEIJIEKTyAIbHOW JEATENBHOCTH U
CPEICTB MHAMBUAYAIU3ALMK MO TOPYYECHHUI0 WM 3aJaHHUIO0 TMPaBOOOJIagaTeNs
(HampuMep, BBIMYCK TUIMOTpaduel SK3EMIUIIPOB MPOU3BEACHUN IO 3aJIaHUIO
W3/1aTeIbCTBA, NPOU3BOJICTBO TOBAapOB C HAHECEHWEM TOBAapHOIO 3HAKa II0
JIOTOBOPY C TMpaBooOiafaTesieM) OXBaThIBACTCA HWCKIIOUUTEIBHBIM IPABOM
paBooOaAaTens U He TpeOyeT 3aKIII0UEHUs JIMIIEH3HOHHOTO IOTOBOpa.

Hcnonb3oBaHue pe3ysbTaTOB HWHTEIUIEKTYallbHOW  JIESITEIBHOCTH  WIIU
CPEACTB MHAMBUIYATU3AMU 110 MOPYUYEHUIO WA 3aIaHUIO JIMIA, HAPYIIAIOIIETO
UCKJIIOYUTENIFHOE TPaBO IpaBooOsiaaTelisi, B CBOIO O4Yepenb, Takxke oOpasyer
HapyILIEHUE UCKIIFOUUTETHLHOTO IIpaBa.

K nuiry, HempaBOMepHO HCIOJIb30BABLIEMY pPE3YJIbTaT MHTEIIEKTYalbHOM
JEATEIIbBHOCTH WJIM CPEICTBO MHIAMBUIyATU3AIMU, MOTYT ObITh IPUMEHEHBI MEPbI
3aIIMTHl UCKIIOYUTEIBHBIX MpaB, npeaycMoTpeHHble cratbeit 1252 'K PO®. [lpu
OTOM C YY€TOM IMOJIO)KEHUM ITYHKTa 6! crateu 1252 TK P® nuno, nasuee
NOPYYECHHUE WM 3a/laHH€ HE3aKOHHO MCIOJb30BATh PE3YyJIbTaT MHTEIUIEKTYaIbHOM
JEATEIIbHOCTH WM CPEACTBO MHAWBUIyaIU3allM, U JIUIO, WCIIOJHUBIIEE TaKOE
NopydYeHue WM 3aJaHue, Nepel MpaBooOiajaTeseM OTBEYAIOT COJMIAPHO 3a
UCKIIFOUEHHEM CJIy4aeB, KOIJa JMI0, JCHCTBOBABIIEE [0 MOPYYECHHUIO WIIU
3aJJaHUI0, HE 3HAJO M HE JOJDKHO OBUIO 3HATH O HAPYUICHHH HCKIIOYUTEIHHOTO
mpaBa  mpaBooOsamatens.  3asBICHHOE K  TakOMy JIMIy  TpeOoBaHUE
YIOBJIETBOPEHUIO HE MOJJIEKUT, YTO HE UCKIIFOYAET BO3MOKHOCTH MPUMEHEHUS K



40

HEMY HHBIX MEp 3alllUThl UCKIOYUTEIBHOIO NpaBa, MEPEUYUCICHHBIX B IYHKTE 5
cratbu 1250 'K PO.

/6. Ecaim B KadecTBE MPOMBIIUIEHHOTO o0paslla ¢  corjacus
npaBooOiafaTenss 3aperucTpUpoBaH OOBEKT AaBTOPCKUX TMpaB (WIM  HUX
COBOKYIHOCTb), CHOCOO 3allUThl HCKIIOUUTEILHOTO IIpaBa OT COBEPIIAEMBIX
HapylICHUN ONpENeNAeTCs XapaKTepoM TaKoro HapyleHus. Eciu HapymuTenb
COBEPIIAET JICUCTBHS MO UCTIOIB30BaHUIO TPOMBIIIUIEHHOTO o0Opa3ia (ctarbs 1358
'K P®), mnareHtooOmamaTens BIOpaBe OCYIIECTBIATH 3allUTy CIOCOOAMHU,
IPEeTyCMOTPEHHBIMHU JUISL 3alllUThl TMAaTEHTHBIX MpaB (maparpad 8 rimaBel 72,
ctathsa 1252 'K P®). Eciu ke 0AHOBPEMEHHO C HApYUICHUEM HCKIIOUUTEIIBHOTO
IpaBa Ha MCIOJB30BaHNE MPOMBIIUICHHOTO 00pa3iia HapYyIIEHO UCKIIOUYUTEIBHOE
MpaBoO Ha MCHOJIb30BaHUE mpousBeneHus (cratbs 1270 'K P®), 3amuty Bnpase
OCYULIECTBJISITh Kak 00JiafaTesb aBTOPCKOTO MpaBa, TaK W MAaTEHTO00JaJaTeNb
cnocobaMy, MPEeAyCMOTPEHHBIMU JUIsl  3alUThl  COOTBETCTBYIOIHMX IpaB
(crarbu 1252, 1301, maparpad 8 rnasel 72 I'K POD).

Ecimu perucrpanus M IOCIEAYIOIIEE HCIOJB30BAaHUE IPOU3BEICHUS B
KayecTBE MPOMBIIUIEHHOTO 00pa3lia OCYLIECTBIEHbI 0€3 cOorjacusi aBTopa 3TOTro
IIPOU3BEJCHUSA, ABTOP BIIPaBE OCYIIECTBIATH 3aIIUTy CBOMX ABTOPCKHX IIpaB
HE3aBHCHMO OT TOTO, NPEIbSABISIIOCH JIU TpeOOBAaHUE O MpPHU3HAHUM IaTEHTa
HEeJEUCTBUTENbHBIM. [Ipu 3TOM yHOBIETBOPEHHE COOTBETCTBYIOUIMX TpeOOBaHMM
aBTOpa MpPOMU3BEIEHUS caMO MO cebde He BIeYeT MpU3HAHUS NaTeHTa
HEJICCTBUTEIIbHBIM.

Pewenue cyna no aeny o HapylIeHUH aBTOPCKUX MPAB HE MOXKET CIIYXKHUTh
NPEensSTCTBUEM JUIA 3aKJIIOYEHHMsS MaTeHTooOJajaTelieM C aBTOPOM  3TOTO
MPOU3BEJAEHUS JTULIEH3UOHHOTO 10T0BOPA.

N3noxeHHbIe B HACTOSIEM MTYHKTE pa3bsICHEHUS! IPUMEHSAIOTCS U B CiIyYae,
eciii 00BEKT aBTOPCKOIO IpaBa TaK)Ke 3aperuCTPUPOBAH B Kaue€CTBE TOBAPHOTO
3HAKa.

/7. CornacHo mnyHkty 4 crateu 1252 IT'K P® B cayuae, korma
W3TFOTOBJICHHE, PAaCHPOCTPAHEHUE WJIM HHOE HCIIOJIb30BAHHME, a TAKXKE HMIIOPT,
MEepPEBO3KA WJIM XPAaHEHUE MaTepUalIbHbIX HOCHUTEJEH, B KOTOPBIX BBIPAKEHBI
pE3yNbTaT MHTEIUIEKTYAIBHONW JEATEIbHOCTH WM CPEACTBO WHIMBHIyaIH3aLUH,
MPUBOJAT K HApYIICHUIO HCKIIOUHUTENIBHOrO IMpaBa Ha TAaKOW pe3yJbTaT WIM Ha
TaKo€ CpPEACTBO, TAKUE MaTepUaIbHbIe HOCUTEIN CUUTAIOTCS KOHTpapaKTHbIMU U
M0 PEIICHUIO CYyJ1a MOJIekKAT UIBATUIO U3 000POTa U YHUUTOXKEHUIO 0€3 KaKkoi Obl
TO HHU ObUIO KOMITEHCALIUU, €CIIU UHbIE TTOoCcNeIcTBUS He npeaycMoTpersl ['K PO.

Pemenne 00 u3bsATUU U3 000pOTa M YHUUYTOKEHUHM NPUHUMAETCS CYAOM B
cily4ae, €CJIM YCTAaHOBJICHO HAJIMYME Y OTBETYMKA KOHTPA(PaAKTHBIX MaTEpHAIbHbBIX
HocuTened. [lpm OTCYyTCTBMM COOTBETCTBYIOLIEIO 3asiBIICHUsA oOianarens
UCKJIIOYUTENFHOTO TIpaBa JAHHBIN BOMPOC JOJKEH ObITh BHIHECEH Ha 00CYKIEHUE
CTOPOH.

WHble moCnencTBUsl yCTAaHOBJIEHBI IyHKTOM 2 ctatb 1515, myHkTom 1
cratb 1537 'K P® pyiga ciayyaeB BBISBIEHUS TOBApOB, 3THKETOK, YHNAKOBOK
TOBAapOB, Ha KOTOPBIX HE3aKOHHO pPAa3MEUIEHbl TOBAPHBI 3HAK, HAUMEHOBAaHUE
MecTa MPOUCXOXKICHHS TOBapa WA CXOJHOE C HHUM JO CTEINEHH CMEIICHHS
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00O3HaU€HHE, KOI/Ja BBEJACHHE TaKUX TOBapoB B 00OPOT HEOOXOAMMO B
OOIIECTBEHHBIX HHTEPECAX.

IIpu 3TOM clemyeT y4uThIBaTh, YTO TOBapbl, HA KOTOPHIX TOBAPHBIM 3HAK
pa3MelIeH caMUM IpaBooOJiafiaTesieM WM C €ro COoIJlacusi, BBE3EHHBbIE Ha
tepputoputo Poccuiickoit ®denepaunu 6e3 corjacusi MmpaBooOIagaTelis, MOTYT
OBITh U3BATHI U3 000POTAa M YHUUTOKEHBI B MOPSAKE MPUMEHEHUS IMOCIIEIACTBUIM
HapylIeHUs HUCKIOYMTEIBPHOTO IpaBa HAa TOBApHBIM 3HAK JIMIIb B CIydyae HX
HEHaANeKaIero kadecrBa u (win) A oOecrieueHus: O€30MaCHOCTH, 3alUThHI
YKU3HH U 3I0POBbS JIFOAEH, OXpaHbl IPUPOIBI U KYJIbTYPHBIX HEHHOCTEM.

DTO HE HUCKIIYAeT BO3MOXHOCTH MPHUHSTHS MHBIX MEp, HAlPaBJIEHHBIX Ha
peI0TBpaIIeHuEe 000pOTa COOTBETCTBYIOIINUX TOBAPOB.

MarepuanbHblii HOCUTENb MOXET OBITh NMPU3HAH KOHTPA(AKTHBIM TOJIBKO
cynoM. [Tpu HeoOX0IMMOCTH Cy[1 BIIpaBe HA3HAUMUTh SKCHEPTU3Y NIl Pa3bsICHEHUS
BOIPOCOB,  TPEOYIOLIMX  CHEUMaJbHBIX 3HaHWW. Tak, KOHTpa(aKTHOCTbH
MaTEepUaIbHOrO0 HOCUTENS, B KOTOPOM BbIpa)K€HA HENPABOMEPHO IMepepadoTaHHas
nporpamma it 9BM, MOXeT ObITh YCTAHOBJIEHA C YYETOM 3aKJIFOUEHUS IKCIEPTa,
YCTaHOBUBILETO NPU3HAKU TAKOW NEPEpadbOTKH.

Bwmecte ¢ TeM Bompoc 00 OlLieHKE TOBapHOI'O 3HaKa, UCKIIOYUTEIBLHOE MPaBO
Ha KOTOPBIA MPUHAJIEKUT MPaBOOOIaaTeNto, U 0003HAYEHUS], BBIPAXKEHHOTO Ha
MaTepUaJIbHOM HOCHTEJIE, Ha IPEIMET UX CXOJCTBA JO CTENEHU CMEIIEHUS HE
MOKET OBITh MTOCTABJIEH MEPE]] SIKCIEPTOM, TaK KakK Takas OIlEHKa JA€TCs CYAOM C
TOYKM 3pPEHHUS OOBIYHOTO MOTPEOUTENsE COOTBETCTBYIOIIETO TOBapa, He
oOnajaronIero  COeUMalbHBIMM  3HAaHUSMU  ajapecata  TOBapoB,  JUId
WHIUBUyAIU3al[Md  KOTOPBIX 3aperMCTPUPOBAH TOBApHBIM 3HAK (mamee —
OOBIYHBIN TOTPEOUTEND), C YUETOM NyHKTa 164 HACTOAIIErO MOCTAHOBJICHHUS.

78. B cuny mynkrta 5 cratem 1252 'K P® B cnywae, ecnmu cymom
YCTaHOBJIEHO, YTO OpYyAus, 000pyIOBaHUE UM MHBIE CPEACTBA INIABHBIM 00pa3oM
UCIIOJIB3YFOTCS. ~ WJIM  TpPEJHA3HAYeHbl Ui COBEPILUIECHUS  HapyLICHUS
VCKJIFOUNTEIBHBIX NPAB HA PE3YyJbTAaThl MHTEIUIEKTYaJIbHOW JIESTEIBHOCTH M Ha
CpeIACTBAa MHIUBUIYyaJIU3allMd, Takoe o00O0pyJoBaHHE, NpPOYME YCTPOWCTBA W
MaTepuaigbl 1O peleHuto cyga (B TOM 4YHCI€ M MNP OTCYTCTBUU
COOTBETCTBYIOILLIETO 3asBJICHUSI 00JanaTeNsi UCKIIOUUTENIBHOTO MpaBa) MOJIeKaT
U3BATUIO U3 000pOTa M YHUUTOKEHHUIO 32 CUET HAPYIIMTENS, €Clid 3aKOHOM He
peaycCMOTPEeHO ux obpaiienue B noxox Poccuiickoit denepanum.

[Ipu oTcyTcTBUM 3asBiIEHHUS oO0Janarens HCKIIOYUTENBHOrO MpaBa 00
U3BATHUH W3 000pOTa M YHMUTOKEHUM YKAa3aHHBIX OpYAHM, 000pYyIOBaHUS WM
MHBIX CPEJCTB JIaHHBII BOMPOC BBIHOCUTCS CYIOM Ha OOCYXAEHHE CTOPOH JUIs
BBISICHEHUS 00CTOATENHCTB UX MUCIOJb30BaHUS.

79.  Oco0eHHOCTH OTBETCTBEHHOCTH HWH()OPMAIMOHHOTO MOCPEAHUKA,
npenycMoTpennsie cratbeil 12531 TK P®, SBasroTCS UCKIIOUEHHEM M3 NPABHIL
yCTaHOBJICHHbIX NyHKTamMH 3 u 4 crtateu 1250 T'K P®, o npumeHeHun mep
OTBETCTBEHHOCTH (B BHJIE€ BO3MEIICHUS YOBITKOB M BBIILJIATHl KOMIIGHCAIMH) 3a
HapylIEHUE MHTEIUIEKTyalbHBIX MpaB, JONYIIEHHOE HApyLIUTENEM IpHU
OCYLIECTBJICHUU UM MPEANPUHUMATEIBCKONW NEATEIbHOCTH, HE3aBUCHUMO OT BUHBI
HapyLIUTES.



42

SIBnsiercs M KOHKPETHOE JHMIO WHGOPMAIMOHHBIM  MOCPEAHUKOM,
YCTaHaBJIMBAETCA CYJOM C YYE€TOM XapakTepa OCYUIECTBISIEMON TaKUM JIMIIOM
JesTeabHOCTH. Eciu Jmuno ocymecTBIsieT NeATeIbHOCTh, KOTOpas YyKa3aHa B
cratbe 12531 TK P®, 710 Takoe mMIO NpU3HACTCS HMHPOPMALUOHHBIM
MOCPETHUKOM B YacTH OCYILECTBIICHUSI NAHHOU JedarenbHOCTH. B ciydae eciu
JIMI0 OCYIIECTBIISIET OJJHOBPEMEHHO Pa3iU4Hble BUIbI ACSATEIBHOCTH, TO BOIPOC
00 OTHECEHMH TaKOro JIMIa K HHPOPMAIIMOHHOMY MOCPETHUKY JIOJKEH PEIIaThCs
NPUMEHUTENBHO K KQXKJI0OMY BUAY AEATEIbHOCTH.

OTBETCTBEHHOCTh WH(OPMALIMOHHBIX TOCPEIHUKOB, B TOM 4YHCIE U 3a
HapylieHus B cdepe MpeanpuHUMATEIbCKON JesITeNbHOCTH, HACTyMaeT IpU
HaJIMYUU BUHBI.

WNubie nonoxenust crarbu 1250 'K P® (B Tom ymcie o TOM, 4TO Mepbl
3aIMTHl MPUMEHSAIOTCS MPU HAPYUIEHUU MpaBa ¢ y4ETOM CYLIECTBAa HAPYLIEHHOTO
mpaBa U TMOCIEACTBUN HapyIICHUS; O JIMIAX, MO0 TPeOOBAHUIO KOTOPHIX MOTYT
MPUMEHSATHCA MEPBI 3aIUThI) MPUMEHSIOTCS K WH(OOPMAIMOHHBIM MOCPEIHUKAM
Ha OOIIMX OCHOBaHUSIX.

K wundopmanmonHomy mocpeaHUKy MOTYT OBbITh MPEIBSBICHBI TaKXKe
TpeGoBaHMs O NpecedeHny Hapymenns (myHKT 4 craten 12531 TK P®).

80. Bnamenmeny  cafita  caMOCTOATEIBHO  OMNpEAENseT  IMOPSIOK
UCIIOJIb30BaHUsl caiita (myHKT 17 crtarbu 2 DepepanbHOTO 3aKOHA OT 27 IO
2006 roma Ne 149-03 «O06 nndopmanuu, HHPOPMAIIMOHHBIX TEXHOJIOTHUAX H O
3amuTe uHpoOpmaiuuy», naimee — DenepanbHbli 3akoH «O0 wuHbOpMaIUU,
MH(POPMAIIMOHHBIX TEXHOJOTHSIX W O 3ammuTe HHPOpMaIUuuy»), MOITOMY Opems
JTIOKa3bIBaHMS TOTO, YTO MaTepuall, BKIIOYAIOIUN pe3yabTaThl HHTEIIEKTyaIbHON
NEeATEIbHOCTH WM CPEICTBa MHIAMBUIYAIU3AlMU, HA CATe pa3MElIeH TPEThbUMU
JUIAMH, a HE BIAJENbIEM cailTa W, COOTBETCTBEHHO, IOCIEIHUN SBISETCA
WH(OPMAITMOHHBIM TTOCPETHUKOM, JISKUT Ha Biajenbile caiita. [Ipu orcyrcTBUM
TaKuX JI0KAa3aTeNbCTB MPE3IOMUPYETCS, YTO BIIAJIENICL] CalTa SIBIAETCS JIUIIOM,
HEIOCPEICTBEHHO UCITOJIB3YHOLIUM COOTBETCTBYIOIIIHE pPE3yJIbTATHI
WHTEJJIEKTYaJIbHOW JIE€ATEIbHOCTH WA CPEJCTBA UHANBUIyaTN3aLINH.

Ecmu Bnagenen caiTta BHOCUT M3MEHEHHUS B Pa3MEIIAEMbId TPETbUMU
JULIAMUA HA CauTe MaTepual, COAECPKAIMUMKA PpPE3yJbTaTbl WHTEIUICKTYaJIbHOU
JESTENIbHOCTH WM CPEACTBA WHAMBUAyaIM3allMM, pa3pelieHue Bompoca 00
OTHECEHHH €ro K MH(OPMAIMOHHBIM MOCPEIHUKAM 3aBUCUT OT TOTO, HACKOJIBKO
aKTUBHYIO pPOJIb OH BBINOJHSI B (DOPMHPOBAHMU Pa3MEIIAEMOro Marepuaia H
(MJIK) TOJTy4asl JIM OH JI0XOJbl HETIOCPEACTBEHHO OT HEMPABOMEPHOIO pa3MEIICHHUS
Marepuana. CyiiecTBeHHass mepepaboTka wmarepuana W (WiIM) TOJydeHHUE
yYKa3aHHBIX JI0XOJ0B BJIAJIEIbIEM CaliTa MOXKET CBUJIETEILCTBOBATH O TOM, YTO OH
ABJIIETCS. HE HMH(POPMALMOHHBIM TOCPEIHUKOM, a JIMIOM, HEMOCPEICTBEHHO
VCITOJIB3YIOIIIMM COOTBETCTBYIOILIME PE3YJIbTATHI MHTEIUIEKTYaJIbHOM JAESITEIIBHOCTH
WJIU CPEACTBA UHIUBUIYATU3ALIAH.

Eciu uHOe He ciemyer u3 OOCTOSTENbCTB Jejla U MPEACTaBICHHBIX
JI0Ka3aTeNbCTB, B YaCTHOCTU U3 Pa3MEIICHHOHN Ha caiite mHpopManuu (MyHKT 2
cratbu 10 @enpepanbHoro 3akoHa «00 wuHOpMaMK, WHGHOPMALMOHHBIX
TEXHOJIOTHSX U O 3aIllUTe HHPOPMAIU ), TPE3IOMHUPYETCS, YTO BIIaAEIbIEM CaiiTa
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SABJISIETCS aAMUHUCTPATOP JIOMEHHOT'O VIMEHH, aJpECYIOLIEro Ha
COOTBETCTBYIOIINAM CaWT.

81l. K nuuam, mpeaocTaBisIOIMIUM BO3MOXKHOCThH JIOCTYNa K Marepuaiy
win uHOpManuu, HEOOXOAMMOW HJisi €ro IMOJy4eHHUS C MCIOJIb30BaHHEM
MHPOPMALMOHHO-TEIEKOMMYHUKAMOHHON ceTH (MyHKT 5 crathu 12531 TK P®),
COOTBETCTBEHHO IPHMEHSIOTCS NMpaBMiIa MyHKTOB 2 M 3 crateu 1253 TK PO B
3aBUCHUMOCTH OT XapakTepa JEWCTBUM Takoro Jjauua. Hanpumep, muno,
MPEIOCTABISAIONIEE  CCBUIKY Ha  JIPyroM  Marepual, HaXOISIIUMWCS B
UH(POPMAIMOHHO-TEIEKOMMYHHUKAITIOHHOM CETH, IO CBOEMY XapaKTepy IeUCTBUI
IPUPABHMBAETCS K JIUIAM, YKa3aHHBIM B IyHKTE 3 ctathu 1253 'K P®, Tak kak
OHO OITPEAENSAET BO3MOKHOCTb IIEPEX0JA K ATOMY MaTepuraiy.

Bmecre ¢ TeM B ciydae HCHOJIB30BAHMS CCBUIKM, NpPH KOTOPOM Ha
IIPOCMATPUBAEMOM CaMTE OTpakaeTcsl HaXOJAIIUIICS Ha MHOM caiiTe MaTtepuain 0e3
[Iepexola Ha JTOT CAUT, BO3MOXKHOCTb INPUMEHEHUSA K JIMIY, Pa3sMECTUBIIEMY
TaKyl0 CCBUIKY, HOpM 00 MH(GOPMAIIMOHHBIX ITOCPETHUKAX 3aBUCUT OT TOT0, KAKUM
oOpa3omM odopmiieHa CChIIKa (B YaCTHOCTH, YKa3aHO JIM, YTO MaTepHall HaXOJUTCs
Ha MHOM CaiiTe) M KakK MOCETUTENIM caliTa BOCIPUHUMAIOT JaHHBIA MaTepuan (Kak
4acTh POCMATPUBAEMOT0 CaiiTa U UCXOMSIINNA OT JIMLA, Pa3MECTUBILIETO CCBHUIKY,
i Het). Eciam oTCyTCTBYeT yKazaHUE Ha TO, YTO MaTepHal HaXOJIUTCS HA UHOM
caiiTe, M TOCETUTENM CalWTa BOCHPUHUMAIOT MaTepUall KakK  4acTh
IIPOCMATPUBAEMOI0 CaWTa, TO JIMIO, Pa3MECTUBIIEE CCBUIKY, IPU3HAECTCSA
HETMOCPEACTBEHHO HCIIOJIB3YIOIIUM PE3YJIbTAaThl HHTEIUIEKTYaJIbHON JAEATEIbHOCTH
WJIM CPEACTBA MHIUBUIAYATH3ALNH.

82. Ilpu mpumenenuu ctatbu 1254 'K P® HE0OX0AMMO yUHUTHIBATH, YTO
OHa  HE  TMpPEeAoCTaBIAeT  JUUEH3WaraM  —  oOjajzareiasiM  IpPOCTOM
(HEUCKIIFOUUTEIBHON) JIMIIEH3UM  TPaBO 3alllMINATh CBOM IpaBa CIOCOOaMU,
npeaycMoTpeHHbIMU cTaThaMu 1250 u 1252 'K P®. TakuMm npaBoM Ha OCHOBaHUU
ATOM CTaTbU O0OJAZAIOT TOJBKO JHUIEH3UAThl — O0JIaJaTeNd HCKIYUTEIbHON
JIMLIEH3UU.

OcHoBaHMEM TPEIBSIBICHUS JIMIIEH3UATOM TpeOOBaHMUS O B3BICKAHUU
KOMIICHCAllUM 32 HapyLIEHUE HCKIIOYUTENIBHOIO IpaBa SBISIETCS HapyILICHHE
IOJIYYEHHBIX HA OCHOBAHMH JIMLIEH3MOHHOI'O JOTOBOPA IIPaB CaMoro JULEH3HATA, a
HE TIPaBOO0IaIaTeIs.

C y4yeroMm 3TOro JIMLEH3UaThl — 00JIaaTeNIM UCKIIOUUTEIbHON JUIEH3UU
MOTYT 3alllMIIaTh MpaBa crocodamu, NpeIyCMOTPEHHbIMU cTaThsiMu 1250 u 1252
[KP®, nume B caydae, e€cid JONYLIEHHBIM HapYyLICHHEM 3aTPOHYTHI
MPEJOCTABJIECHHBIE WM  IIPABOMOYMS 1O  HUCIIOJB30BAHUIO  pE3ysbTaTa
WHTEJJIEKTYaJIbHON JEATEIbHOCTH WIIA CPEACTBA UHANBU Yy aTU3aLINH.

B cnyuyae ecnm nuueH3naToM — o0nazateneM UCKIIOYUTEIbHOW JTUIEH3UH
CaMOCTOSITEIIBHO OCIIAPUBAETCA NPENOCTABICHUE C HApPYLICHHMEM TakKOIO Ipasa
MPAaBOBOM OXpaHbl HMHBIM pe3yJibTaTaM MHTEIUICKTYAIbHOW JESTEIbHOCTH U
CpeICTBaM WHAMBUIyalU3alllK, MPaBOO0IaaTeN b MPUBIEKACTCS K YYacTHIO B
nene.
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ABTOpCKOE NIPaBo

83. IlepeueHb 0OBEKTOB aBTOPCKOTO MpaBa, COAEpKalIUics B MyHKTE |
ctatbi 1259 'K P®, He sBIM€TCA NCUEPTIBIBAIOIINM.

Cynam mpu paspelieHud Bompoca 00 OTHECEHMH KOHKPETHOI'O pe3yJibTara
WHTEJUICKTYalIbHOM JIeATEIbHOCTH K OOBEKTaM aBTOPCKOTO TMpaBa CJIEAyeT
YYUTBIBaTh, 4TO MO cMbICTy cTareit 1228, 1257 u 1259 I'K P® B ux B3auMOCBsI3U
TaKOBBIM SIBJISIETCSI TOJIBKO TOT PE3YyJIbTAaT, KOTOPBIMA CO3/1aH TBOPUYECKUM TPYJIOM.
[Ipy 5TOM HAIJIEKUT UMETh B BUAY, UTO, NIOKA HE JOKA3aHO MHOE, PE3yJbTaThl
WHTEJJICKTYalIbHOW JIESITEIbHOCTH TPENOIAraloTcs CO3JaHHBIMU TBOPYECKUM
TPYIOM.

HeobOxonumo Takke MNpUHUMATh BO BHHMaHUE, 4YTO caMO Io cele
OTCYTCTBHUE HOBM3HbBI, YHUKIBHOCTH U (WJIM) OPUTHHAIBHOCTU pe3yJibTaTa
WHTEJJIEKTYaJIbHOW JIEATEIbHOCTH HE MOYKET CBUAETEIBLCTBOBATh O TOM, YTO TaKOU
pe3yJbTar co3JaH HE TBOPYECKUM TPYIOM H, CIIEIOBATEIIbHO, HE SIBISETCA
00BEKTOM aBTOPCKOTO TpaBa.

B cuny nynkra 5 crateu 1259 I'K P® He oxpaHAIOTCA aBTOPCKHUM MPABOM
UJIeH, KOHIIETIINH, PUHIIUITBI, METOJIbI, MPOIECChI, CUCTEMBbI, CIIOCOOBI, PEIICHUS
TEXHUYECKUX, OPTraHU3AIlMOHHBIX WM HMHBIX 3a7a4, OTKPBITHS, (aKThbl, S3BIKU
nporpaMmupoBaHusi. Hanpumep, aBTOPCKUM MPABOM HE OXPAHSAIOTCA IIaXxMaTHast
NapTUs, METOJUKU OOyUYEHUS.

TBopueckuil xapakTep cO3[aHUs MPOU3BEICHHUS HE 3aBUCUT OT TOTO,
CO3/IaHO JIU TMPOU3BEJACHUE aBTOPOM COOCTBEHHOPYYHO WJIM C HCIOJIb30BAHUEM
TEXHUYECKUX CcpelcTB. BMmecte ¢ TeMm pe3ynbTarhl, CO3/JaHHBIC C TOMOIIBIO
TEXHUYECKUX CPEJICTB B OTCYTCTBHE TBOPUECKOIO XapakTepa AesTebHOCTU
yesjoBeka (HampuMmep, (poTto- U BUIEOChEMKa padoTarolleld B aBTOMATHYECKOM
peXUME  KaMepoll  BHUICOHAOMIOJICHUS, TpUMEHSeMOW i (UKcaluu
aIMUHUCTPATUBHBIX TPABOHAPYIICHHI), OOBEKTAMHU aBTOPCKOTO TIpaBa He
SBJISIFOTCSL.

OxpaHe Ha OCHOBAaHHMH U B MOPSIKE, MPETYCMOTPEHHBIM YaCThIO YETBEPTOU
I'K P®, nogmexar Takxke HEOKOHYEHHBIE TTPOU3BEICHU.

84. ABtopckoe mpaBo c yuyetom mnyHkta 7 crtatbu 1259 T'K PO
pacnpocTpaHsieTcsl Ha JI00ble YacTH MPOU3BEACHUIN TPU COOIOICHUN CIIEYFOIIIIX
YCJIOBUM B COBOKYITHOCTH:

TaKue 4YacTU MPOU3BEICHHUS COXPAHSIIOT CBOK Y3HABAEMOCTh KaK 4YacTh
KOHKPETHOTO TMPOU3BEACHUS TMPU MX HCHOJb30BAHUM OTIAEIBHO OT BCETO
MIPOU3BEICHUS B LIEJIOM;

TaKue€ 4YacTU TPOM3BEACHUN camMu 1O cebe, OTACIbHO OT BCEro
MPOU3BEACHUS B II€JIOM MOTYT OBITh MPU3HAHBI CAMOCTOSITEIIBHBIM PE3YJIbTaTOM
TBOPYECKOTO TPy/a aBTOpa U BEIPAKEHBI B O0BEKTUBHOU (popme.

K gactsm npousBeeHrs MOTYT OBITh OTHECEHBI B UHCIIE TTPOYETO: HA3BAHKE
MIPOU3BEICHUS, €r0 MEPCOHAXKH, OTPHIBKU TEKCTa (ab3a1lbl, TIaBbl U T.11.), OTPHIBKH
ayIMOBU3YaJbHOTO TMpOU3BEAEHUA (B TOM YHUCIE €ro OTACJIbHBbIE Kapbl),
MOITOTOBUTENILHBIE MAaTEPUAIIbI, TOTYYECHHBIE B XO/I€ pa3pabOTKU MPOTPAMMBI TSI
OBM, u nopoxkaaemble €0 ayJuOBU3yaJIbHbIE OTOOPAXKECHHUS.
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OxpaHa ¥ 3a1uTa 4YacTH MPOU3BEIEHUS KAK CAMOCTOATENIBHOIO pe3yJibTara
WHTEJUICKTYaJIbHON JESTENbHOCTA OCYIIECTBIISACTCS JIMIb B ClIydae, €ClId Takas
4acTh HCIOJB3YETCS B OTPbIBE OT BCEro Mpou3BelneHus B I1enoM. Ilpu stom
COBMECTHOE€ HCIIOIb30BaHUE HECKOJIBKUX YacTe OJHOTO MPOU3BENCHUS 00pa3yeT
OJIMH (haKT UCTIOJIb30BaAHUS.

Cpox JeWCTBHS HCKIIOUUTENLHOTO IpaBa Ha 4YacTh MPOU3BEACHHS, IO
o0lIeMy TpaBUly, COOTBETCTBYET CpPOKY JCHCTBUSA HMCKIIOYUTEIBHOIO MpaBa Ha
BCE MTPOU3BEJICHUE B LIEJIOM.

85. C yuerom mynkra 3 crateu 1259 'K P®, cormacHo koTopoMy oxpaHe
MOJIJIeKAT MPOU3BEICHNUS, BEIPAKEHHBIE B KaKOM-INO0 00beKTUBHON (hopme, moj
MIEPCOHAKEM CIIETyeT TTOHMMAaTh COBOKYITHOCTh ONMHMCAHWKN U (WH) W300pakeHui
TOTO WJIM HMHOrO JEWCTBYIOLIEro JMUa B MNpou3BeneHud B Qopme (dopmax),
npucyuen (IpUcylmx) NpoU3BEACHUIO: B MUCbMEHHOM, YCTHOU Qopme, B hopme
n300paxenusi, B (opMe 3BYKO- WJIM BUACO3ANNCH, B 00bEMHO-TIPOCTPAHCTBEHHON
dbopme u ap.

He mioboe nelicTBylomiee MO MPOU3BEACHUS SBISETCS NEPCOHAKEM B
cMmbicie myHkTa 7 ctatbu 1259 'K P®. Hcren, obOpararomuiicst B Cy/1 3a 3a[UTOM
IpaB UMEHHO Ha MEPCOHAX KaK 4acThb MPOU3BEIEHUS, JOJKEH 0DOCHOBATh, UTO
TaKou IEPCOHAX  CYLIECTBYET  KAK  CAMOCTOSTEIBHBIM  PE3yJbTar
UHTEIJIEKTYyallbHOU  niedarenbHOcTU. Ilpu 3TOM  yuuThIBaercs, oOnagaer Ju
KOHKpPETHOE NEUCTBYIOLIEE 1200(0) MIPOU3BECHUS JIOCTAaTOYHBIMH
VHIUBUYAIU3UPYIOIIMMH €T0 XapaKTePUCTUKAMU: B YACTHOCTHU, ONPEEICHBI JTU
BHEIIHUM BUJ JIEWCTBYIOILErO JIMLA MPOU3BEICHUS, XapakTep, OTINYUTEIbHbIC
yepThl (Hampumep, ABWKEHHS, TOJIOC, MUMHUKA, PEYEeBblE OCOOECHHOCTH) WIIU
Ipyrue OCOOECHHOCTH, B CHIJIy KOTOPBIX JEHCTBYIOLIEE JIMIO MPOU3BEICHUS
ABJIIETCSI y3HABAa€MbIM JaXe IpPU €ro HCIOJIb30BAHUM OTAEJIBHO OT BCEro
IIPOU3BEICHUS B LIETIOM.

IIpy NOATBEPKIACHUHM HAIW4YMSl WHIWBHIYAIH3UPYIOIIUX XapaKTEPUCTHUK
JEHCTBYIOLIETO JIMIA €r0 0XPaHOCIOCOOHOCTh B KauecTBE MepcoHaka (MYHKT 7
cratbu 1259 T'K P®) mpestomupyercs. OTBETYMK BIpaBe OCHApUBATh TaKYIO
OXpaHOCTIOCOOHOCTb.

OxpaHa aBTOPCKMM IPaBOM IIEPCOHAXA NPOU3BEACHUS MPEANOJIAraeT, B
YaCTHOCTH, YTO TOJIbKO aBTOPY WJIM HMHOMY IMpaBOOOJIaaTeNto MPUHAIICKUT
UCKIIIOUUTETFHOE TIPABO MCIOJIb30BaTh NEPCOHAXK JTIOOBIM CIIOCOOOM, B TOM YHUCIIE
NyTEM €ro BOCHPOU3BEICHUS WM TepepaboTku (MoAmyHKThl 1 u 9 myHkra 2
crateu 1270 'K PO).

BocrnpousBenenneM nepcoHa)xa MPU3HAETCS M3TOTOBJICHUE HK3EMIUISIPA, B
KOTOPOM HCHOJIb3YETCsA, HampuMmep, TEKCT, COAEpKalllMi ONUCAaHHUE MEPCOHaXKa,
WIM KOHKPETHOE U300pakeHue (Hampumep, KaJap MYJIbTUIUITMKAIUOHHOTO
¢uibMa), WIM WHAUBUAYAIU3UPYIOIIME IEPCOHaXa XapaKTEepUCTUKU (AeTaiu
oOpasa, xapakTepa U (WJIM) BHEIIHETO BHJIA, KOTOPbIE XapaKTEPHU3YyIOT MEPCOHAK,
JIENaT €ro y3HaBaeMbIM). B mocieaHem ciaydae BOCHPOM3BENCHHBIM SIBISETCS
NIEPCOHAXK M IIPU HEMOJHOM COBMNAJICHUH UHAMBUAYAIUZUPYIOLIUX XapPAKTEPUCTUK
WIM U3MEHEHMHM HMX HECYLIECTBEHHBIX J€Tajeil, €ClIM HECMOTPS Ha 3TO TaKOou
NEPCOHAXK COXPAaHUJI CBOKO Y3HABAEMOCTh KaK 4acTh KOHKPETHOTO MPOU3BEACHUS
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(HanpuMep, IpH U3MEHEHUU AETaled OAEXK]bl, HE BIMSIOUIMX HAa Y3HABAEMOCTb
MepCOHaXka).

B oTHOmEHMM IEepCOHa)Ka NPOU3BEACHUS HE WCIOJIB3YETCS IOHATHE
CXOACTBAa N0 CTENEHH cMenleHus. Hanuuue BHEIHEro CXOJCTBA MEXIY
NEPCOHAXXEM HUCTHAa U 00pa3oM, HCIOJB3YEMBbIM OTBETUMKOM, SIBJISAETCS JIMILIb
OJHUM M3  OOCTOATENbCTB, YUUTHIBAEMBIX JUIsI  YCTaHOBJEHUS  (axTa
BOCIPOM3BEJCHUS HCIIOIb3yEMOI0 IIPOU3BEICHUS (€T0 IEPCOHAXKA).

86. [Ilpu paccMoTpeHMH CIIOpa O TOM, CO3JaHO JIM TIPOU3BEICHUE B
coaBTopcTBe (crarhs 1258 I'K P®), cyny cienyer ycraHaBiauBaTh, IPUHUMAIIO JIH
JUIO, MPETEHAYIOIIEe Ha COaBTOPCTBO, TBOPYECKOE YYacCTHE B CO3/IaHUU
IIPOU3BEJEHUS, MTOCKOJIIBKY COaBTOPCTBO Ha MPOW3BEACHUE BO3HUKAET B CIyYae,
KOI'/Ia KaXKJbIii U3 COABTOPOB 10 B3aHMHOMY COIVIALIEHHUIO (B TOM YKCJIE B YCTHOU
dbopme) BHEC B 3TO NMPOU3BECHUE CBOM TBOpUueckuit Bkiai. [Ipu aToM cornamenue
O COAaBTOPCTBE MOXKET OBITh JOCTUTHYTO Ha JI0OOM CTaauM CO3JaHMS
IIPOU3BEIECHUS WIH I1OCJIE €T0 3aBEPLICHUS.

VYcaoBue 0 CO3MaHUM NMPOU3BENCHUS B COABTOPCTBE MOXKET COAECPIKATHCS B
COIJIAIICHUH, 3AKIFOYEHHOM KaXKIbIM M3 COABTOPOB B OTHEIBHOCTU C TPETBUM
JIULOM.

IIpu paccMOTpeHMM CIIOPOB O COAaBTOPCTBE HA  IPOU3BEICHUSA,
COCTABJISIFOLIME HEPA3pPBIBHOE IEJIOE, CylaM CIEIyeT HUCXOOUTh W3 TOTO,
CYILLECTBOBAJIO JIK COAaBTOPCTBO HA MOMEHT OOHApOJOBaHUsI MPOU3BEAEHUS. DTO
MOXET OBIThb MOATBEP)KIECHO BOJEUZBABICHUEM COABTOPOB, BBIPAKEHHBIM B
JIOTOBOPAX O Mepeaade npas, MyOJTUYHBIX 3asgBICHUIX U T.11.

He maer ocHOBaHMI K NpPHU3HAHUIO COABTOPCTBA OKA3aHHWE AaBTOPY WM
COaBTOPaM TEXHUYECKOM M MHOM MOMOILIM, HE HOCSIIEM TBOPUYECKOTO XapakTepa
(mogbop MarepuanoB, BBIYEPUMBAHUE CXEM, AUArpaMM, rpauKoB, U3TOTOBJICHHUE
gepTexeit, Qororpaduil, MakeToB U 00pa3OB, BBINOJHEHHE PACUYCTOB,
opopmiieHHe JOKYMEHTallu¥, NPOBEJCHUE OINBITHOW TMPOBEPKU U  T.IL.).
CoaBropamMu HE MPU3HAKOTCA JMLA, OCYIIECTBISBIIME JIMIIb PYKOBOJCTBO
NEATEIbHOCTBIO aBTOpa (aBTOPOB), HO HE NMIPUHUMABIINE TBOPYECKOTO Y4acTHUs B
CO3/JaHMU  pe3yjbTaTa  WHTEJUJICKTyaJIbHOM  JEATENbHOCTH  (Hampumep,
PYKOBOAMTEIH, IPYrHe TOJKHOCTHBIE JIUIIA).

[Ipu wucumcnennn no npaBwiam nyHkta 1 crareu 1281 'K P® cpoka
JIEHUCTBUS aBTOPCKOTO MpaBa Ha MPOU3BEACHUE, CO3/IaHHOE B COABTOPCTBE, CIAEAYET
YUUTBIBATH, YTO OHO JEUCTBYET B T€UEHUE BCEU >kM3HU aBTOPOB U 70 JIeT cumTas ¢
1 ssHBaps roaa, CIEIYIOUIETO 3a FOJIOM CMEPTU MOCIEIHETO aBTOPa, MEPEKUBIIETO
JIPYTUX COaBTOpPOB, Mo 31 nexalOpsi MOCIEIHEro roja CEMHUAECITHIETHETO CpOKa
BKJIFOUMUTENIbHO. J[aHHOE TMOJ0KEeHWe NPUMEHSETCS K MPOU3BEACHHUIO B IIEJIOM
HE3aBUCUMO OT TOr0, 00pa3yeT Jiu Takoe MPOU3BEACHUE HEPa3phIBHOE IEI0E WU
COCTOMT M3 YacTel, UMEIOIINX CaMOCTOATENbHOE 3HaUeHue (a03a1] BTOPOM MyHKTa
1 crateu 1281 I'K PO).

IIpu 3TOM ¢ yuerom myHkTa 5 ctateu 1281 'K P® B oTHOLIEHMU aBTOPOB,
paboTaBiux BO BpeMsi Benukoit OTeyecTBEHHOW BOMHBI WJIM YYaCTBOBABILIHUX B
HEH, CPOK JAECMCTBHS MCKIKOYUTEIBHOIO IPAaBa, YCTAHOBIECHHBIM 3TOW CTAThEW,
YBEIMYMBAETCS HAa YEThIpE T0JAa, a COOTBETCTBEHHO, IO IpaBWUjaM IyHKTa 1
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ctatbu 1281 I'K PO cocraBnsier 74 rona cuutasi ¢ 1 ssHBaps rosia, Cieayroliero 3a
roJIOM CMEPTH MOCJIEIHETO aBTOpa, MEPEKUBIIIETO IPYTUX COABTOPOB, 10 31 fekadpst
MOCTIGIHETO  TOfla  CeMUJECATHYEThIpexiieTHero  cpoka.  CoOTBETCTBYIOLIUM
CEMUIECATUYCTHIPEXJICTHUN CPOK MPUMEHSIETCS B Ciy4yae, €CJIM XOTs Obl OJIUH U3
COAaBTOPOB paboTain Bo Bpemsi Bennkoit OTeuecTBEHHON BOMHBI MM Y4acCTBOBAJ B
HEW.

87. B cuny nynkta 3 crateu 1263 I'K P® aBTOphl MY3BIKaJIBHOTO
Mpou3BeAeHUs (C TEKCTOM WK 0€3 TEKCTa), UCTOJIb30BAHHOTO B ay/IMOBU3YaTbHOM
NPOU3BEIACHUM, COXPAHSAIOT NPaBO HA BO3HArPaXACHUE IMPU IMyOJIUYHOM
WCIIOJIHEHUH JIMOO COOOIIEHHH B 3(QUp WIM MO Kabelo, B TOM YHCIE IyTEM
PETPAHCIALIAM, JTOTO0 AyAUOBU3YaJIbHOTO IPOU3BENEHHS, €CIM HMHOE HE
IPEAYCMOTPEHO  JIOTOBOPOM 00  OTYYXAEHUU  HCKIIOYUTENIBHOTO  IpaBa,
3aKJIIOYEHHBIM aBTOPAMH MY3BIKAJIbHOTO MPOU3BEAEHUS C H3TOTOBUTEIEM
ayJIMOBU3YaJIbHOTO TIpou3BeaeHus (yHKT 4 ctathu 1263 'K PD).

[IpaBo Ha mMOJly4eHUE BO3HATPAKICHUS NPUHAUICKUT HE TOJIBKO TEM
aBTOpaM, YbH MY3bIKAJIbHBIE TPOU3BEACHUS CIEIUATIBHO CO3/IaHbl MJI1 3TOTrO
ayIMOBU3YaJbHOTO TPOU3BEACHUS, HO U aBTOpaM, 4YbH MY3bIKaJIbHBIC
IIPOU3BEJCHUS CYIIECTBOBAIM pPaHEE W BOLLIM COCTaBHOM YacThlO B
ayJIMOBU3YaJIbHOE IIPOU3BEICHHUE.

88. B cumy nynkra 3 crateu 1255 T'K P® npaBo cienoBanus sBISeTCS
CaMOCTOATENBbHBIM MPaBoM aBTOpa. OHO COCTOUT B TOM, YTO aBTOP MPOU3BEICHHUS
M300pa3UTENBHOTO UCKYCCTBA MMEET NpPaBO Ha MOJIyYEHHE BO3HArpPaKICHUS B
BU/JIE MPOIIEHTHBIX OTYUCIECHUN OT LIEHBI EPENPOJAXKN OpUTMHAIA TPOU3BEICHUSI.
[IpaBoM cienoBaHUs MOJB3YIOTCS TaKXKE aBTOPHI JUTEPATYPHBIX U MY3bIKAJIbHBIX
MIPOU3BEJCHUN B OTHOUIEHUH MEPENpOAaXu aBTOPCKUX pyKomucei (aBTorpados)
ux npousBeneHui (myHkKT 2 cratbu 1293 'K PO).

89. Cornacio mynkty 2 crarbu 1265 'K P® npu omyOGnukoBaHuu
MPOU3BEACHUSI AHOHUMHO WJIH MO/JT ICEBAOHUMOM (32 UCKIIFOUCHUEM CITy4asi, KOT1a
TMICEBJIOHUM aBTOpPA HE OCTABJISIET COMHEHHS B €r0 JUYHOCTU) U3/IaTelh, UMS WM
HAaUMEHOBAaHHE KOTOPOrO YKAa3aHO Ha [MPOU3BEACHUU, TMIPU OTCYTCTBUU
JI0KA3aTEIbCTB MHOTO CUYUTAETCS MPEICTABUTEIEM aBTOpa U B 3TOM KadyeCTBE
UMeeT MPaBo 3alMINATh MPaBa aBTOpa U 00ECTEeUnBaTh UX OCYIIECTBICHUE. DTO
MIOJIOXKEHHUE JACHCTBYET JI0 TEX MOP, IOKA AaBTOP TAKOI'O MPOU3BEIECHUS HE PACKPOET
CBOIO JIMYHOCTH U HE 3a4BUT O CBOEM aBTOPCTBE.

B cBs3u ¢ 3TUM Ipu nofave u3aaTeaeM 3asBICHUs CyJl HE BIIpaBE OCTABUTh
ero 0e3 JBMXKEHHS 10 MOTHBY OTCYTCTBHUS B 3asIBJICHUM yKa3aHHsS Ha HACTOsIIee
UMs aBTOpa U HEIPEACTABJICHUS JOBEPEHHOCTH OT aBTopa. [Ipu nonaye 3asBieHus
U3JIaTeII0 JIOCTATOYHO MPEICTaBUTh JK3EMIUISIp IMPOU3BEACHHS, Ha KOTOPOM
yKa3aHO UMsI WJIM HAMMEHOBAHUE 3TOTO U3ATENs.

[lognuaHOe WMsA aBTOpa W YCIOBUS  COOJIOJACHUS aHOHUMHOCTH
YKa3bIBaKOTCS B IOTOBOPE, KOTOPBIM OIPEAEIIAIOTCS OTHOLIEHUS MEXAY U31aTelIeM
U aBTOPOM. YKa3aHHBIH JOTOBOP HE SIBJISIETCS MPEAMETOM pa3pelieHus cropa oo
WCIIOJIb30BAaHUU  TIPOM3BEACHUS, OIyOJMKOBAaHHOTO AHOHMMHO WJIH  TIOJ
NCEBAOHMMOM, M HE TMOJUIKUT HCCIEAOBAHUIO B TpoIEcce CyIAeOHOTo
pa3zOupaTenbCTBa.
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[Ipu xenaHuuM aBTOpa MPOU3BENECHUS PACKPBITH CBOIO JINYHOCTH B IIPOLIECCE
cyneOHOro  paszbuparenbcTBa  Takoe  pa30upaTeslbcTBO  MPU  HATUYHUH
COOTBETCTBYIOILIETO XOJATaiiCTBA MOXKET OCYIIECTBIATHCSA B 3aKPBITOM Cy/eOHOM
3ace/laHuu.

B cayuae ecnu aBTOp Takoro mpou3BEJEHUS HE PACKPOET CBOIO JTUYHOCTH
WIM HE 3a8BUT O CBOEM aBTOPCTBE JIO Pa3pelleHHs] Cropa MO CYIIECTBY, CYA
MPUHUMAET pellieHre 00 yI0BIETBOPEHUH UCKA B MOJIb3Y U3aTElIs.

90. TI'K P® mpemycMOTpeHO HapsiAy C JWYHBIM HEHUMYIECTBEHHBIM
IpaBOM Ha HEMPUKOCHOBEHHOCTHb NpousBeAeHus (ctaths 1266 'K P®) npaBo Ha
nepepaboTKy MPOU3BEACHMUS, SBIISIONUIYIOCS OJHUM H3 CIOCOOOB HCMOJIb30BAHUS
IPOU3BEIACHUSA, — OJHUM M3 MPABOMOYMN B COCTAaBE HCKIIIOUHUTEIBHOIO IpaBa
(moanmyHkT 9 myHkra 2 ctateu 1270 'K PO).

[IpaBo Ha HENPUKOCHOBEHHOCTh MpOM3BeneHUs (ab3al nepBblil MyHKTa 1
ctatbu 1266 I'K P®) kacaeTcssi TakMX W3MEHEHHI MNPOU3BEICHHUS, KOTOPBIE HE
CBA3aHbl C CO3JaHHEM HOBOIO IIPOM3BEICHHS HAa OCHOBE HMEIOIIETOCH.
CoOTBETCTBYIOIINE U3MEHEHUS JOIYCKAKOTCS C COIIACHS aBTOpa (MM MHOTO JIULA
B cllydae, MpeIyCMOTPEHHOM ab3arieM BTOPBIM myHKTa 1 ctathu 1266 'K P®D),
KOTOPO€ JOJKHO OBITh OMPEJEIIEHHO BbIpaXkeHO. [Ipu OTCYTCTBUM J10Ka3aTEIbCTB
TOTO, YTO coOIJlacue ObUIO OIpEAENeHHO BBIPAXKEHO, OHO HE CYMTAETCA
MOJTYYEHHBIM.

IIyaktom 3 crarenm 1266 'K P® mpemycmoTpeHa BO3MOKHOCTH aBTOpA
nyOJUYHO B OJHOCTOPOHHEM MOPSAKE PACHOPAIUTHCS CBOUM HCKIIFOUUTEIbHBIM
IpaBOM MyTEM OTpPAaHWYEHHUS €ro JACHCTBUS B ONpENEICHHBIX Npenenax B
MHTEpecax oOIlecTBa, JlaB COIVIace Ha BHECEHHWE B OyAylleM HW3MEHEHUH,
COKpAIllEHW M JIONOJIHEHWA B CBOE€ IPOU3BEJAEHUE, HAa CHAOXKEHHE €ro mpu
WCIIOJIb30BAaHUM  WJUIIOCTPALIMSIMU U TOSCHEHHUSIMH, €CJIM 3TO  BBI3BAHO
HEOOXOJMMOCThIO  (MCHpABJIEHWE OIIMOOK, YTOYHEHHE WU  JOIOJIHEHUE
(baKkTHYeCKUX CBEICHUN U T.II.), IPU YCIOBUM, YTO ITUM HE MCKAKACTCS 3aMbICEI
aBTOpa W HE HapyllaeTcsl UEJIOCTHOCTh BOCHPUATHUS mNpousBelneHus. Takoe
corjacue MOKeT ObITh JaHO aBTOPOM TOJIBKO B CIIy4asiX, €CJIU MM CJHEeJaHO
MyOJIMYHO (TO €CTh ITyTEM COOOIICHUS HEONPEACICHHOMY KPYTY JIUI] TOCPEACTBOM
pasmenienus B cetu «MHTepHeT» Ha oduIIMaTBLHOM caiTe (eneparbHOro opraHa
VCITOJIHUTEJIbHOM BJIACTH, OTBETCTBEHHOIO 3a Pa3MELICHHE COOTBETCTBYIOIIHUX
3asiBJICHUI) 3asBJIEHHE O TNPEIOCTaBICHUU JIOOBIM JIMLAM BO3MOKHOCTH
0€3BO3ME3JHO HCIIOJIH30BaTh IMPUHAJJICKAIIUE €My MPOU3BEICHHE MO0 OOBEKT
CMEXHBIX MIPaB Ha OINpPEICIICHHBIX aBTOPOM YCIIOBUSIX U B TEUEHUE YKA3aHHOTO UM
cpoka (myHKT 5 ctateu 1233 'K PD), a Takke npenocTaBieHus aBTOPOM IpaBa Ha
WCIIOJIb30BAaHUE TPHUHAMJIEKAIIETO €My MPOU3BENEHUs [JIsl CO3JaHUs HOBOTO
pe3yibTaTa MHTEIUIEKTYaJdbHOM JESITeIbHOCTH B TMpEeJeNax W Ha YCIOBHSX
OTKPHITOM uueH3uu (myHKT 2 crathu 12861 TK PD).

[lepepaboTka  mpou3BeACHUA  MpPEANoJiaraeT  CO3JaHUe HOBOT'O
(TIpOU3BOIHOTO) IPOU3BEICHUS HA OCHOBE YK€ CYIIECTBYIOIIETO.

[IpaBo Ha mnepepaOOTKy MpPOU3BENEHUS SBISETCS OIHUM U3 CIIOCOOOB
UCIIOJIb30BAHUSL pe3ysbTaTa WHTEJUIEKTYaJbHON JESATENBHOCTH M KaK TaKOBOE
NPUHAJICKUT MPaBOOOIAAATENI0, B TOM YHUCJIE HE SBISIIOMIEMYCS aBTOPOM
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NEPBOHAYAILHOTO  MPOM3BEICHHsS,  KOTOpPBI  BOpaBe  mepepadaTbiBaTh
npousBe/eHue (B YaCTHOCTH, MOAUGPUIIMPOBATH Mporpammy st 9BM unm 6azy
JTAHHBIX) ¥ OCYIIECTBISATH MOCIEIYIOIIee UCIOIb30BaHUE HOBOTO (ITPOU3BOHOTO)
MIPOU3BEJCHUS HE3aBUCUMO OT aBTOPA MEPBOHAYAIBHOTO MPOU3BEICHHUS.

[IpaBo Ha nepepabOTKy MPOU3BEICHUS MOKET ObITh IEPEIAHO B YHCIIE UHBIX
paBOMOYMN B paMKax Mepefayd HCKIIOYUTEIBHOrO0 TMpaBa MO JIOTOBOPY 00
OTUYXJCHUH HCKIIOYUTEIHLHOTO IpaBa B MojaHOM oObeMe (ctatbs 1234 'K PD)
an00 TMPEAOCTaBIICHO IO JHMICH3MOHHOMY noroBopy (ctaths 1235 'K P®D), a
TaK)Ke MOKET MEPENTH O YCTAaHOBJICHHBIM B 3aKOHE OCHOBaHUSM 0€3 3aKIII0UeHUS
JoroBopa ¢ npaBooosanarenem (cratbst 1241 'K POD).

B ortnHomenun mporpamm ans OBM u 06a3 gaHHBIX N0 mepepadOTKOH
npousBefeHuss (Monudukanuen) NOHUMAIOTCA JIOOble HMX HW3MEHEHUus, 3a
UCKIIIOUeHHEM ajanTtauuu (moanyHkT 9 nmynkra 2 crateu 1270 'K PO, nognyHkT
1 mynkra 1 crateu 1280 I'K PD).

91. B cuny nonoxenuii crarbu 1260 'K P® mnepeBomgumky, a Takxke
aBTOPY HWHOTO MPOU3BOJHOTO MpousBeAcHHUs (00pabOTKH, SKpaHU3alUH,
apaHXUPOBKHM, HWHCUEHUPOBKM WU JAPYroro MNOJ0OHOTO IPOU3BEICHUS)
IIPUHALIEKAT aBTOPCKUE IIPaBa COOTBETCTBEHHO Ha OCYLIECTBJIECHHBIE IEPEBOJ U
UHYIO TepepaboTKy Apyroro (OpUTrHHalIbHOIrO) ImpousBeneHus. CoCTaBUTENIO
cOOpHMKa M  aBTOPY HHOTO COCTaBHOTO  MPOMU3BEIACHUS  (AHTOJIOTHUH,
SHIIUKIIONEANH, 0a3bl JaHHBIX, HHTEPHET-CaiiTa, aTjaca Wik JPYroro mojao0HOro
MPOU3BEJCHUS) MPUHAJICKAT ABTOPCKHUE ITpaBa Ha OCYLIECTBICHHbIE UMU MOAO0D
WJIU PACcIOJIOKEHUE MaTEPUaIOB (COCTaBUTEILCTBO).

[lepeBoauMK, COCTABUTEND JTMOO MHOM aBTOP MPOU3BOJIHOIO UM COCTABHOIO
MIPOU3BEJCHUSI OCYILIECTBIISIET CBOU aBTOPCKUE MpaBa MPHU YCIOBUHU COOIOACHUS
paB aBTOPOB MPOU3BENCHUI, UCIIOJIb30BAHHBIX JJIsl CO3/aHUS TPOU3BOAHOTO WM
COCTAaBHOTO MpOU3BEACHUsS (Jajee B JAHHOM IYHKT€ — HCIIOJIb30BaHHbIE
MIPOU3BEIICHUS ).

ABTOpCKHME TIpaBa IIEPEBOAYMKA, COCTABUTENS W HMHOTO  aBTOpA
IIPOU3BOJHOIO WJIM COCTAaBHOT'O ITPOM3BEICHUS OXPAHAIOTCS KaK IIpaBa Ha
CaMOCTOSITENIbHbIE OOBEKThl AaBTOPCKUX IIPaB HE3aBUCHMO OT OXpPaHbl IpaB
aBTOPOB HCIIOJIb30BaHHBIX POU3BEICHUN.

Hcxons W3 HM3J0KEHHOTO HMCKIIOUWUTEIBHOE MPAaBO aBTOPA MPOU3BOIHOTO
WIM COCTAaBHOTO IMPOM3BEJEHUS BO3HHMKAET B CHIy (hakTa CO3IaHUSI TaKOTro
MPOU3BEICHUS, HO HCIONb30BATbCA TAaKOE MPOU3BEICHUE MOXKET TOJIBKO C
corjacusi aBTOpoB (MHBIX MPaBOOOJIaaTeNei) NCIOJIb30BAaHHBIX TPOU3BEICHUN HA
nepepaboOTKy WX TPOU3BEACHUS WM HA BKJIIOYEHUE €ro B COCTaBHOE
POU3BEJCHUE.

Hcnonb3oBaHre MPOU3BOAHOTO WIM COCTABHOTO MPOU3BEACHHUS], CO3IaHHOTO
C HapylIeHHEeM IpaB aBTOpPOB (MHBIX MpaBooOiIanaTeneil) HCHOIb30BaHHBIX
IIPOU3BEICHUM, SBISETCS HapyLIEHWEM I[paB MocienaHux. HempaBomepHoe
UCIIOJIb30BAaHUE TPOU3BOJHOIO WM COCTABHOTO IPOM3BEICHUS HapyLIaeT
UCKIIFOUYMTEILHOE MPaBO Kak MpaBooOianaTesss MPOU3BOAHOTO HIIM COCTABHOTIO
IPOM3BENIEHUS, TaK U MPpaBoOOIaaTeNeil COIb30BaHHBIX MPOU3BEACHUIA.
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92. MHcnonws3oBaHWE TPOM3BENCHUS HAYKH, JUTEPATyphl M HMCKYCCTBa
J00BIMH CIOCO0aMU, KaK YKa3aHHBIMU, TaK U HE YKa3aHHBIMU B moanyHkrax 1-11
nyHkrta 2 crarbu 1270 T'K P®, He3aBUCMMO OT TOIro, COBEPIIAIOTCS JIH
COOTBETCTBYIOIIUE ACHCTBUS B IEJSIX U3BJICUCHUS MPUOBUIN Ui 0€3 Takou e,
JIOTyCKaeTCcsl TOJBKO C COrjacusi aBTopa WJIM MHOrO IpaBooOiajaTens, 3a
UCKIIIoueHueM ciiydaeB, korga 'K PO ngomyckaercss cBOOOJHOE HCIOJIb30BAHUE
MPOU3BEICHUS.

Kaxnprii crmoco® WCTONB30BaHUS TMPOW3BEACHUS TIPEICTABISACT COOOM
CaMOCTOATENILHOE IMPABOMOYHE, BXOJSALIEE B COCTaB HMCKIOYUTENIBHOIO IpaBa,
MpUHAJJIEKAIIEro aBTopy (MHOMY mpaBooOnaaarento). [IpaBo wucnonb3oBaHuUs
MPOU3BEICHUS KaXKIbIM W3 YKa3aHHBIX CIOCOOOB MOXET OBITh MPEIMETOM
CaMOCTOATEIBHOTO JIMIIEH3MOHHOTO JIOroBopa (MOMITYHKT 2 IyHKTa 6 crateu 1235 'K PO).

HezakoHHOE HCMOJIb30BAHUE TMPOU3BEIACHUSI KaXIbIM U3 YIOMSHYTBHIX B
nyHkTe 2 cratbu 1270 'K P® cnocoboB mpencrapiser co0oil caMOCTOATENbHOE
HapylIeHUE UCKIIFOYUTEIBHOTO MPaBa.

[Ipu 3TOM clieqyeT yYUThIBATh, YTO 3alUCh AK3EMILISIpA MPOU3BEACHUS Ha
AIEKTPOHHBI HOCUTEIh C MOCIEAYIOUIMM IPEIOCTABICHUEM JOCTyNa K 3TOMY
MIPOU3BEACHUIO JIFOOOMY JIMITy M3 JI000r0o MecTa B Jr000oe Bpems (Hampumep,
JIOCTYTl B UH()OPMAIMOHHO-TEIEKOMMYHUKAIIMOHHBIX CETSX, B TOM YHUCJE B CETU
«/HTEepHEeTY») IpeACcTaBiIgeT COO0N OCYIIECTBICHUE IBYX MPABOMOYHM, BXOSIIUX
B COCTaB HCKIIOYMTEIBHOIO IIpaBa, — [PAaBOMOYUS Ha BOCIPOM3BEICHUE
(mopnmyskt 1 mynkrta 2 ctateu 1270 'K P®) u nmpaBomouus Ha JOBEIEHUE 0
BceoOiero ceeaeHus (moanyHkt 11 mynkra 2 crareu 1270 'K PO).

N3roToBieHre 3K3eMIUISIpa MPOU3BENCHHUS, JOBEIECHHOTO 10 BCEOOILEro
CBEJICHUS, TPETbUMH JIMIIAMHU, B TOM YHCJIE 3alHUCh 3K3EMIUIApA MPOU3BEACHUS HA
HOBBI DJIEKTPOHHBIM HOCUTENIb, TaKXKE TMPEJICTABISIET COOOM peann3aluio
MIPAaBOMOYMSI Ha BOCIIPOU3BEIAEHUE U OCYIIECTBISETCS C COIVIACUSl aBTOpa (MHOTO
npaBooOianarens), kpome ciydaeB, korma ['K P® nmomyckaercs cBoOonHOE
VCITOJIb30BAHUE NIPOU3BEACHUS.

93. Ilpu paccmoTpeHuu Aell O HapyIICHUH HCKIIOYUTEIHHOTO MpaBa Ha
MPOU3BEJICHUE, BHIPA3UBIIEMCS B HEMPABOMEPHOM BOCIPOM3BEICHUU U (UJIIN)
MOCJEAYIOMIEM PACIPOCTPAHEHUH, UMIIOPTE, MPOKATE SK3EMILISIpa MPOU3BEACHUS
(moanyHkTeI 1, 2,4 u 5 mynkra 2 crateu 1270 'K P®), cyn npu oTcyTcTBUM criopa
00 WMHOM HCXOAUT M3 TOro, YTO (PAKTUYECKOE COJAEpKAHHE MATEPUATIBLHOTO
HOCHTEJIS, Ha KOTOPOM (HampuMep, Ha 0OJIOKKE) YKa3aHO, YTO B HEM BBIPAYKEHBI
MPOU3BEJEHUS, COOTBETCTBYET YKA3aHHOMY Ha HEM.

[Ipu Hanmuuu cropa O cojepKaHUM MaTEepPUaIbHOIO HOCUTENS (Hampumep,
Ipy BO3PAKEHUM OTBETYMKA, 3aKJIIOYAIONIEMCS B TOM, YTO B MaTepHAIbHOM
HOCHUTEJIE HE BBIPAXKEHBI SK3EMIUISIPhI TPOU3BEACHUN WIIM BBIPAXKEHBI AK3EMILISIPhI
WHBIX TPOU3BEJICHUI, IpaBa Ha KOTOpPbIC MPUHAIIEKAT HHBIM JHIAM) CYI,
yunThiBas noJyioxkeHusd yactu 1 crarbu 67 I'TIK P®, yactu 1 crateu 10, yactu 1
crtatbu 71 AIIK P®, nomkeH HEMOCPEICTBEHHO MCCIIENIOBATh JI0KA3aTENIbCTBA, B
TOM 4YHCJIE IIyTEM OCMOTpa, MPOCMOTpPa WM MPOCIYLIMBAHUA COJAEPKAHUSA
MaTepUaJIbHOIO HOCUTEIS.
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IIpn cormacum nuu, y4YacTBYIOIIMX B J€Jie, TaKHME€ OCMOTpP, MHPOCMOTP,
MPOCIYIIMBAaHUE MOTYT HOCUTh BEIOOPOUHBIN XapaKTep.

Conepxanuecs B HAaCTOSIIIEM MYHKTE pPa3bsICHEHUS MPUMEHSIOTCA U IPU
PacCMOTPEHUH JI€NT O HAPYLIEHUH CMEXKHBIX IPaB.

[Ipy HEoOXOIMMOCTHM JJII  OCYIIECTBIEHHUS OCMOTpa, MPOCMOTPA,
MPOCIYIIMBAHUS BO3MOKHO HAa3HA4YUTh 3Kcneptu3y. Hampumep, npu Hammuum
HECKOJIbKMX HCIIOJIHEHUM OJHOTO M TOTO K€ MPOU3BEIACHUS MOXET ObITh
Ha3HAY€Ha KCIEPTU3A JIJISl YCTAHOBIIEHUS UCIIOIb30BAHHOTO UCIIOJIHEHHUS.

94. IlpennoxeHue K MpoAake dK3EMIUIIpa MPOU3BEIACHHSI OXBATHIBACTCS
MPaBOMOYMEM Ha PACHPOCTPAHCHUE MPOU3BEICHUS (MOJAMYHKT 2 MyHKTa 2
ctatbu 1270 'K PD).

Hcnons3oBanne nepepabOTaHHOTO  Mpou3BeldeHUs (B TOM  YHUCIHE
MoAU(pUIMPOBaHHOW Tporpammsel st 9BM) 0e3 cornacus npaBooOnagarens Ha
TaKylo MepepadoTKy caMo 1o cebe oOpa3yeT HapyUIeHHE UCKIIOUUTEIBHOIO MpaBa
Ha MPOMU3BEJCHHE HE3aBUCUMO OT TOIO, SIBJISIETCS JIM JIMLO, HCHOJIB3YIOILIEE
nepepaboTaHHOE POU3BEICHUE, JTUIIOM, OCYIIECTBUBILINM NEPEPAOOTKY.

[Tpoxkar OBM c ycTaHOBIEHHBIMU HA HEWl mporpaMmamu st OBM sBnsieTcs
CIIOCOOOM HCIOJIb30BaHUSI ITUX MPOTrpaMM U B CUJIy TMOJIMYHKTa 5 MyHKTa 2
crtatbu 1270 'K P® He nmomyckaercsi mpu OTCYTCTBUU y apE€HAOJATENs IpaB Ha
cAaady TaKUX MPOTpaMM B MpokaT. He [ABISI0TCS MCIOIB30BaHUEM HPOrPaMMBbI IS
OBM ciyyau, korja mporpamMmMa HE MPU3HAETCSA OCHOBHBIM OOBEKTOM MpOKaTa
(HanpuMep, MpPOKAaT aBTOMOOWJIEH, TEXHUYECKU CIIOXKHBIX TOBApOB OBITOBOTO
Ha3HAYECHUS U T.IL.).

95. Camo mo cebe XpaHEHHE MaTEPHUAILHOTO HOCHTENSA, B KOTOPOM
BBIPDAKEH OOBEKT aBTOPCKOTO IMpaBa, 0€3 LEeNu BBEACHHS €ro B TpakIaHCKUI
000pOT HE SABISAETCSA CAMOCTOSATEIBHBIM CIIOCOOOM HCIIOJIb30BaHUS MPOU3BEACHMUS,
B CBSI3M C 4YEM TaKoe XpaHeHHEe He TpeOyeT CHeUaJbHOTO COIJIacus
paBoo0IaIaTeNI .

96. B cuny noanmynkra 6 mynkra 2 cratbu 1270 'K P® ucnonb3oBanuem
IPOU3BENICHUSI CUMTAETCS B YUCIIE MPOYETO €ro MyOJIMYHOE HUCIIOJIIHEHUE, TO €CTh
IIPEICTABICHHE IPOM3BEJECHUS B JKMBOM HCIIOJIHEHUMM WJIM C IOMOIIBIO
TEXHUUYECKUX CPEACTB (pajguo, TEJIEBUACHHUS UM HHBIX TEXHMUYECKHUX CPEACTB), a
Tak)Ke IOKa3 ayJuOBH3yaJbHOTO MPOU3BENEHHUS (C COMPOBOXKICHHWEM WU 0e3
COMPOBOXKJICHUSI 3ByKOM) B MECTE€, OTKPBITOM JIJIsi CBOOOAHOTO MOCEIICHUS, UITU B
MecCTe, TAe MPUCYTCTBYET 3HAYUTEIBHOE YMCIIO JIUL, HE NpPHUHAIISKAIIUX K
OOBIYHOMY KPYTy CEMbH (KOTOPBIA OMPENESETCs CYJIOM C YYETOM KOHKPETHBIX
00CTOSITENBCTB PACCMATPUBAEMOTO JI€N1a), HE3aBUCUMO OT TOTO, BOCIIPUHUMAETCS
MPOU3BEJCHUE B MECTE €ro MpeACTaBlICHUs WIM MoKaza JUO0 B APYrOM MECTe
OJIHOBPEMEHHO C MPEACTABICHUEM WM TOKA30M MPOU3BEICHHUSL.

[Ipu sTOM, pemiast BOIPOC O TOM, OTHOCATCA JIM JIULA K OOBIYHOMY KpYyTy
CEeMbH, Cyly HEOOXOJIMMO YUUTHIBATh POJCTBEHHbIC OTHOIICHUS U JIUYHBIE CBSI3H,
nepuoAbl  OOILIEHHs, XapakTep B3aMMOOTHOIIEHHWH W Jpyrue 3HAYUMBbIC
0OCTOATENHCTBRA.

JIuioM, OCYIIECTBISAIOIIMM IMYyOJUYHOE HCIIOJHEHUE MPOU3BEICHUS,
SBIISIETCS IOPUAMYECKOE WM (DU3MUECKOe JIMI0, OpraHu3ylolliee MMyOoInyHOe
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UCIIOJTHEHHE B MECTE, OTKPBITOM JIsi CBOOOJHOTO MOCEIIEHUS, WU B MECTE, TJe
MPUCYTCTBYET 3HAYUTEIBHOE YHUCIIO JIMILI, HE MPUHAIUISKAIUX K OOBIYHOMY KPYTY
CEMbH, TO €CTh JIMIIO, KOTOpoe OepeT Ha ce0s MHUIIUATUBY U OTBETCTBEHHOCTH 32
MPOBEJICHUE COOTBETCTBYIOIIETO MEPOTIPHUSATHUS.

[Ipu mnpencTaBieHUM MPOU3BEIECHUS B JKUBOM HCIIOJIHEHUHM JIUIIOM,
OpraHu3yloumM NyOJUYHOE HCIIOJIHEHHUE, SIBIIAETCA JIUI0, oOecreunBaroliee
ydactue ucnoyiHutens (ucnonHutenend). [Ipu oTcyTcTBUU 0Ka3aTeNbCTB MHOTO
NPEANOIaraeTcs, 4ro TAaKUM JIMIOM SIBJISIETCS JULO, BIAJCIOIIEE MECTOM, IIe
TaKO€ UCIIOJIHEHHE OCYILECTBIISETCA.

JIuno, opraHuzyroniee MyOJMYHOE WCIOJHEHHE, JODKHO 3aKIIOYHTh
JIOTOBOP O MPEOCTaBICHUH €My IpaBa Ha MyOJUYHOE MCIIOTHEHUE TPON3BEICHUS
Cc mpaBooOjajareseM WM OpraHu3aluedl 10 YOPaBJICHHIO [paBaMH Ha
KOJUIEKTUBHOM OCHOBE U BBIIIAYMBATH MOJIAratolIeecs] BOZHATPaKICHHUE.

[Ipy nyOIMYHOM HCHOJHEHUM ayAMOBU3YalbHOI'O IMPOU3BENEHUS ITO XKe
JUIO YIJauuBaeT BO3HAarpaXJACHHUE, IIOJararolieecss aBTOPY MY3bIKaIbHOIO
IPOU3BENIEHUS (C TEKCTOM WK 0€3 TEKCTa), UCIIOJIb30BaHHOIO B ayIMOBU3YaIbHOM
npousBeneHuu (myHKT 3 ctateu 1263 'K POD).

[IyOnuyHOE HWCHOJHEHUE NPOU3BENEHUS TPEOyeT MOJyUYEHUsl COrJlacus
IpaBooOIaAaTENs WIK OpraHU3aluy M0 YIPABJICHUIO NPaBaMU Ha KOJJICKTUBHOM
OCHOBE HE3aBUCUMO OT TOI'0, OCYIIECTBIISIETCS JIM TAKOE UCIIOJHEHHE 3a ATy WU
oecruiatHo (myHkT 2 cratebum 1270 'K P®), a Takke OT TOro, SBISETCS
NpEeICTaBICHUE MPOU3BEACHUS (MIIM OpraHu3alusl NpeCTaBIECHUsI TPOU3BEICHU)
OCHOBHBIM BHJIOM JESTEIBHOCTH WM K€ TPEJCTaBIsACT COOOW 3BYKOBOE
COMPOBOXKJICHUE MHOW NIEATENbHOCTH (Hampumep, B Kade, pecTopaHax, TOPrOBbIX
LEHTpax, Ha TEPPUTOPUU CIIOPTUBHBIX OOBEKTOB U T.II.).

97. HeoOxogumo oTiMyaTh MyOJMYHOE HWCHOJHEHUE MPOU3BEICHUS C
MOMOUIbIO TEXHUYECKUX CPENICTB, B YACTHOCTH C IMOMOILBIO Pavo0, TEJIEBUACHUS, a
TAaK)K€ HWHBIX TEXHMYECKHUX CPEJCTB, OT TAaKUX CAMOCTOSATEIbHBIX CIOCOOOB
UCIIOJIb30BaHUs MIPOU3BENICHNUS, KaK COOOIEHNE ero B 3(pup WiM COOOILIEHUE €ro
1o ka0eto.

ITox coobmenueM B 3¢hup WM COOOIMICHHEM MO Kabelr, TO €CTh IO
COOOIIIEHUEM NPOU3BEJIEHUS [UIsl BCEOOIIEro CBeACHMs (BKJIHOYAsl TOKa3 WM
UCIIOJTHEHHE) MO paJuo WIM TEJIEBUACHHUIO, CJIEIyeT MOHUMAaTh KakK MpsIMYIO
TPAHCISIIUIO TIPOU3BEACHUS M3 MECTa €ro IoKa3a WU MCIOJHEHUs, TaKk |
HEOHOKpaTHOE COOOIIEHHE MPOU3BEICHUS 1)1 BceoOtiero ceeneHus. CoooOmieHue
pOU3BEAEHUS B 3QUP WIH MO KAOEII0 MPOU3BOAUTCS Teje- WIH PaIMOKOMITaHUEN
B COOTBETCTBUU C YCJOBHUSIMU 3aKJIIOUEHHOTO MEXAY HE M mpaBooOsanareraem
WIM OpraHu3alMel Mo YNpaBJIECHUIO NpaBaMU JIMIEH3HMOHHOIrO naorosopa. [lpu
TOM CHOCOOBI HKCIONBb30BAaHUSA MPOU3BENCHUS, TPSAMO HE YKa3aHHbIE B
JIMIIEH3UOHHOM JIOTOBOPE, HE CUUTAIOTCS MPEI0CTaBICHHBIMU JIMIICH3HATY.

W3noxeHHbIe B TaHHOM IYHKTE Pa3bsICHEHUS IPUMEHSIOTCS M B OTHOILICHUHU
WCITIOJIb30BaHUs (POHOTPAMM MPU KX IMyOJIMYHOM HCIIOJTHEHHUH, COOOIEHUH B AP
WIH T10 KaOeltto.

98. Ilpu paccMOTpeHUH €N O HapyIICeHWHW HCKIIOYMTEIHHOTO IMpaBa Ha
POU3BEIEHUE MyTEeM MCIOIb30BaHU €ro nepepadoTku (MOAMYHKT 9 myHKTa 2
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cratbu 1270 'K P®) nyist yaosneTBopeHus 3asBICHHBIX TPEOOBAHUN JOKHO OBITH
YCTaHOBJICHO, YTO OJHO MPOU3BEICHUE CO31aHO Ha OCHOBE APYTOTO.

Co3nanue mMoOXokero (Hampumep, B CHIy TOTO 4YTO JBYMSI aBTOPAMH
UCIIOJIb30Balach OJlHA W Ta K€ MCXoAaHas wuHOpMalus), HO TBOPYECKHU
CaMOCTOSITEJIbHOTO TPOU3BEACHUS HE SABISETCA HAPYIICHUEM HCKIIOUUTEIBHOTO
mpaBa aBTOpa OoJiee paHHEro Mpou3BeAcHUs. B Takom ciiydae o06a nmpou3BeaeHHUs
SBJIIOTCSI CAMOCTOSATENbHBIMU O0OBEKTAMH aBTOPCKOIO MpaBa.

J7is yCTaHOBIIEHUS TOTO, SIBJISETCS CO3JJaHHOE MTPOU3BEICHUE MTepepaboTKOM
paHee CO3/IaHHOTO MPOU3BEACHHS WM  PE3yJbTaTOM CaMOCTOSTEIBHOIO
TBOPYECKOr'0 TPyAa aBTOPA, MOKET OBbITh Ha3HAUYEHA SKCIEPTH3A.

99. Hcuepnanwe  HCKIIOUMTENBHOTO  MpaBa  Ha  MPOHU3BEICHHE
NpeACTaBIIeT CcOoOOW OJMH W3  CIy4aeB CBOOOJHOIO  HWCIHOJIb30BaHUS
IIPOU3BEIEHUS — UCKIIOYEHUE U3 00IIEro NpaBuiia O TOM, YTO JIFOObIE AEHCTBUS 110
UCITOJIb30BAHUIO IIPOU3BEIACHUS MOTYT OCYLIECTBIATHCS TOJIBKO
npaBooOianareneM uiu ¢ ero corjacusi (myHkTel 1 u 2 crateu 1270 'K P®D),
Y TIPUMEHSIETCS JIUIIb B CIy4YasiX, IPSIMO YCTaHOBIICHHBIX cTatbeil 1272 I'K PO.

Hcuepnanue npaBa IPOUCXOAUT TOJBKO B OTHOLIEHWM KOHKPETHOIO
OpUIMHANIa WIA KOHKPETHBIX JK3EMIULIPOB IPOM3BENCHHUS, IMPABOMEPHO
BBEJICHHBIX B TpaXXJaHCKUW 000poT Ha Tepputopun Poccuiickoit deneparumu.
Pacnpoctpanenne koHTpadakTHBIX 9K3EMIUIIPOB Mpou3BeneHui crarseit 1272 TK PO
HE OXBAaThIBAETCA W B JIIOOOM cilydae 00pa3yeT HapylleHHWE HCKIIOYUTEIBHOTO
npaBa Ha MPOM3BEIEHUE, HE3aBUCHMMO OT TOr0, CO3[aH 3TOT KOHTpPa(aKTHBIN
AK3EMIUISIP CAMUM HAPYIIUTEIEM UM PUOOPETEH y TPEThUX JIULI.

Hcxons m3 B3aMMOCBS3aHHBIX MojokeHui ctatbu 1272 I'K P®D, a takxke
noanynkra 4 mnyHkra 2 crarbm 1270 I'K P®, cormacHO KOTOpoMy
CaMOCTOATENBbHBIM CIIOCOOOM HCHOJB30BAHUS MPOU3BEICHUS SBISECTCA MMIOPT
OpUTMHANIA WM DK3EMIULIPOB IPOM3BEIEHUA B LEISAX PACHPOCTPAHECHMS,
VCUepIllaHuEe I[IpaBa HE OXBAaTbIBACT CJy4yaud pacHpoCcTpaHeHus B Poccuiickoin
denepal OpPUTMHAIOB WIM DK3EMIULIPOB IPOW3BEIACHUI, BBEJACHHBIX B
IpaXIaHCKU O00OpOT Ha TEPPUTOPUUM HHOCTPAHHOTO TOCYIapcTBa, HO HE
BBOJIMBIIIMXCSl B TpaKJIaHCKUN 000poT Ha Tepputopuu Poccuiickoit denepamuu
caMHM NPaBOO0IaJaTeNIEM HIIH C €r0 COrIacusl.

[Ipu 3TOM CcyaaM HaJUIeKUT UMETh B BUIY, YTO HU MOAMYHKT 4 MyHKTa 2
cratbu 1270 T'K P®, mvu crares 1272 'K P® He npensTCTBYIOT HUMHOPTY
OpUTHHAJA UK K3EMIUISIPOB MTPOU3BEICHUS HE IS LIeJIel pacipOCTpaHEHHUS.

Hcuepnanue mpaBa He OXBaThIBACT CIy4yau JTOBEICHUS MPOU3BEACHUS 0
BceoOiero ceeaeHus (moanyHkt 11 mynkra 2 crareu 1270 'K PO).

100. IIpu npumenenuu ctatbu 1273 'K PD cynam crienyer y4yuThIBaTh,
YTO BOCIPOU3BEJEHUE, TO €CTh M3TOTOBJIEHUE OJHOIO AK3EMILISIpa MPOU3BEICHHUS
un Oosiee MO0 e€ro YactTu B 000N MaTepualibHON ¢dopme, He SBISETCS
HapyLIEHUEM HCKIIFOUMTEIBHBIX IPAaB HAa IMPOM3BEIEHUE TOJBKO B TOM CIyyae,
€CJIM B MOMEHT M3rOTOBJIEHHS TaKOro OJK3EMIUISIpa C€aMO HPOU3BEACHUE
UCITIOJIB3YETCSl IPABOMEPHO.

Tak, HapylleHHMEM HCKIIOUYUTEIBLHOIO IpaBa Ha MPOU3BENCHHE SIBIIACTCS
U3TOTOBJICHHE OJHOTO 3K3EMIUISIpa MPOU3BEACHUS WM 00Jiee, OCYIIECTBICHHOE C
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KOHTpa()aKTHOTO JK3eMIUisAipa JIMOO TpPH HEMpPaBOMEPHOM JIOBEIACHHUH [0
BCEOOIIEro cBeleHHsI (B TOM YHUCJE MPU HEMPAaBOMEPHOM pa3MEIICHUH B CETH
«HTEepHETY).

Homyckaercst ©0e3 corjacusi aBTOpa WM HMHOTO IpaBooOiagaTess
BOCITPOU3BEJICHUE, OCYIIECTBISIEMOE TOJBKO TPaKIaHUHOM U TOJIBKO B JIMYHBIX
HENsX, MO KOTOPhIMHU 110 cMbIcity cTaThil 1273 'K P® nonumaetcs nocnenytomiee
HEKOMMEpPYECKOE  MCIOJb30BAHME  COOTBETCTBYIOIIETO  OJK3eMIUIApa U
yIOBJIETBOPEHUSI COOCTBEHHBIX MOTPEOHOCTEW WM TMOTpeOHOCTEH OOBIYHOTO
Kpyra CEeMbH 3TOTO TpakAaHWHA (KOTOPBIA ONpENENseTcs CYyIOM C Y4eTOM
KOHKPETHBIX 00CTOATENCTB PACCMATPUBAEMOTO JEJIA).

[Ipy 3TOM 104 HCIONB30BAHUEM MPOU3BEAEHUS NPH HEOOXOAUMOCTH
MOHMMAETCSl UCIIOJIB30BAHUE B EIUHUYHBIX DJK3EMIUIIpax (OrpaHUYEHHOM
KOJIMYECTBE), KOJIMYECTBO KOTOPBIX ONPAaBJAHHO MW  HEOOXOAMMO  JUIS
yIOBIIETBOPEHUS HA3BaHHBIX TOTPEOHOCTEM.

101. Ilpu npumenenun HOpM nyHkTa 1 cratem 1274 TK PO,
ONpENETAOUMX Clydyau, KOIJa JIOMyCKaeTcs CBOOOJHOE HCHOJIb30BaHHUE
npousBeieHus1 0€3 coryiacus aBTopa WM MHOTO MpaBooOiaaaresns U 0e3 BhIILIATHI
BO3HArpaXKJICHUsI, HO C O0s3aTEIbHBIM yKa3aHHMEM HMMEHHU aBTOpPA, MPOU3BEICHUE
KOTOPOT'O UCIOJIb3YETCsl, U UCTOYHUKA 3aMMCTBOBAHUS, HEOOXOIUMO UMETh B BUTY
clIelyroniee:

a) nojoxkeHussMH noanyHkra 1 mynkra 1 crateu 1274 I'K PO nomyckaercs
BO3MOXXHOCTh ~ LMTUPOBAHUS  JHOOOrO  NPOU3BEACHUS, B TOM  YHUCIE
dboTorpaduyeckoro, eciau 3To0 NPOU3BEICHUE ObUIO MTPAaBOMEPHO OOHAPOAOBAHO, U
€CJIM UTUPOBAHHE OCYLIECTBJIEHO B ILENIAX MU B 00BbEME, yKa3aHHBIX B JAaHHOU
HOPME;

0) MoJ MEepPUOJAMYECKUM IEeYaTHBIM W3JaHUEM, YKa3aHHBIM B MOJIMYHKTE 3
nyHkra 1 crateum 1274 T'K P®, B KOTOpOM [OIYCKAaE€TCs BOCIPOU3BEIACHUE
Ha3BaHHBIX B 3TOM MOJIYHKTE CTaT€ U MHBIX POU3BE/ICHUI, TOHUMAETCS Ta3era,
KypHajl, ajbMaHaX, OIOJUIETeHb, WHOE W3JaHUE, UMEIoIee MOCTOSHHOE
HAaMMEHOBaHUE (Ha3BaHUE), TEKYIIHI HOMEp U BBIXOJIAIIEE B CBET HE PEXKE OJTHOTO
paza B roa (ab3am uyerBepThId crtaThu 2 3akoHa Poccuiickoit ®eneparuu
«O cpenctBax maccoBoil nHGopmanum»). [TockobKy BOCTIpOU3BEACHUE CTATEH B
CETEeBOM H3JIaHWHM WM B WHOM yKa3aHHOW B ab3are TpeTheM cTaTthdl 2 3akoHa
Poccuiickoit ®enepanuun  «O cpeacTtBax MaccoBo uHbopmanuu»  popme
NEPUOJIMYECKOTO PACIPOCTPAaHEHUSI MacCOBOM HHGMOpPMAIMU TOJ TMOCTOSHHBIM
HaUMEHOBaHUEM (Ha3BaHUEM), HE SBJISIIOLICHUCS TMEPUOJUYECKUM T€YaTHBIM
U3JIaHUEM, OXBAaTbIBACTCS MPABOMOYMEM Ha JIOBEJIEHHE COOTBETCTBYIOIIMX
POU3BECHUN JO0 BCEOOIIEr0 CBEJACHUS, TaKO€ BOCHPOU3BEACHHE TaKXKe
NOAMaxaeT TMoj  ciay4yall  CBOOOJHOIO  KCIOJB30BaHMS  MPOU3BEICHUMH,
IPEeLyCMOTPEHHBIN MOAIYHKTOM 3 myHKTa 1 ctaten 1274 I'K PO.

[To oOmieMy mpaBuily, B OTHOIIEHWU CTAaTEH MO TEKYIIUM 3KOHOMUYECKHM,
MOJIUTUYECKUM, COIIMATBHBIM U PEIUTHO3HBIM BOMPOCAM MPUMEHSIOTCS HOPMBI O
CBOOOJIHOM HCIIOJIb30BAHUM TPOU3BEJCHUIN, €CIM HWHOE NPSAMO HE YKa3aHO
aBTOPOM WJIM HWHBIM TpaBoobOnagareneMm. llpu sTomM yka3zanue Ha 3amper
UCIIOJIb30BAaHUSl CTaTbU MOXET COAEpKAaTbCsl B TEKCT€ CTaThd, MHBIM 00pazom
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COMPOBOXAATh TEKCT CTaTbUl WM yKa3blBaThbCs B  OOIIEM BHUIE B
COOTBETCTBYIOIIEM MEPUOJUYECKOM TMEYaTHOM M3JaHUM, TMpU Iepenade
npousBeJeHUH B 23GUp WIK M0 Kabeto, T0BEICHUU UX JI0 BCEOOIEro CBEICHHUS.

Takxke cinegyer UMeThb B BHJY, YTO BOINPOC OO0 OTHECEHUH KOHKPETHOM
CTaThbU K CTaThsIM IO TEKYIIUM 3KOHOMHUYECKUM, MOJUTUYECKUM, COLUAIBHBIM U
PEIUTHO3HBIM BOIIpOcaM He TpeOyeT crenuaibHBIX 3HaHWM, a CJIeJ0BaTeNbHO,
MO>KET pa3peniaThCs Cy1oM 0€3 Ha3HAUYCHUSI IKCIIEPTU3BI.

102. B cuny mynkrta 4 crateu 1274 'K P® gomyckatorcs 6e3 cornacus
aBTOpa WJIM HWHOTO O0JIajaTeNns HCKIIOYUTENBHOTO IIpaBa Ha OpPUTHHAIBHOE
pou3BeJeHUE U 0€3 BBIILIAThl €My BO3HArPAXKICHUS CO3JaHUE MPOU3BEICHHS B
JKaHpe JIUTEPATYpHOM, MY3bIKAJIbHOW WJIM HMHOW mapoauu JuOO B IKAaHPE
KAapUKaTypbl HA OCHOBE JAPYTOro (OPUrHHAIBLHOTO) MPAaBOMEPHO 0OHAPOJOBAHHOTO
IIPOU3BEIEHUS U UCIIOJIb30BAHUE ITOM MAPOIMU MO0 KapuKaTypsl. B cBs3u ¢ 3TUM
aBTOp OPUTMHAJIBHOTO IIPOM3BEICHUS HE BIPABE 3allpeIlaTh MCIOJIb30BAHUE
CBOETO MPOU3BEIACHUS YKa3aHHbIM CIIOCOOOM Ha OCHOBE IOJOXEHUM YacTH
yetBepro 'K P®. B ciyyae ecnm mapoausi wiM Kapukarypa MOpoOdYaT 4eCTb,
JIOCTOMHCTBO WJIM ACJIOBYIO PEMYTALMIO aBTOPa OPUTMHAIBHOIO IIPOU3BEICHHUS, OH
BIIpaB€ HCIIOJIb30BATh HMHBIE CHOCOOBI 3alllUThl (HAIpUMEp, YCTAHOBJICHHBIC
cratbeit 152 T'K POD).

103. IIpu npumenenuu ctatbu 1276 'K PD cymam crienyeTr y4yuThIBaTh,
4yTO ceTh «VHTepHET» W apyrue MHPOPMALHUOHHO-TEIEKOMMYHUKAIIMOHHBIE CETU
HE OTHOCATCA K MECTaM, OTKPBITHIM ISl CBOOOAHOTO MOCEUIEHUS.

104. TIlpaBo coBepiieHus1 B OTHOLICHHH Tporpammbl it OBM wumm 6a3bi
JAHHBIX JEUCTBUU, TpeaycMoTpeHHbIXx crtateberd 1280 I'K PO, npunamnexwnr
TOJIBKO JIUIy, TPAaBOMEPHO BJIAJACIONIEMY ASK3EMIUIIPOM TaKOM MPOrpaMMbl JJis
OBM wmm 6a3pl JaHHBIX (MOJB30BaTeNi0). Takoe TMpaBO y TMOJb30BaTENs
BO3ZHMKAET B CUIIY 3aKOHA.

[Ipu »TOoM nuI0, 3amucaBiiee nporpammy s OBM unu 6a3y gaHHBIX B
namaTe DBM (noanysnkr 1 mynkra 1 crareu 1280 I'K P®), kxoraa oHo nmpaBoMepHO
BJIAJIENI0 SK3EMIUISIPOM TAaKOW MporpaMmbl WM 0a3bl JAHHBIX, JOJKHO YAAJIUTh
COOTBETCTBYIOILYIO MPOTrpaMMy MU 0a3zy JaHHBIX W3 NaMSATH MpHUHAJJIeKaIeH
emy OBM B ciyyae npofaku WJIM WHOTO OTUYKIAEHUS DK3EMIULSIpA MPOrpamMMBl
i 0a3bl JaHHBIX.

Komnust nporpammsl uist 9BM win konust 6a3bl JaHHBIX, MpeIHA3HAYCHHAS
JUTSL apXUBHBIX 1LI€JIeH WK 711 3aMEHbI TPaBOMEPHO MPUOOPETEHHOTO PK3EMILIApa
B CJIy4asiX, KOT/la TaKOW SK3EMIUISIP YTEPsiH, YHUUYTOKEH WU CTaJl HETPUTOJEH IS
UCIIOJIb30BaHUs, JOJDKHA ObITh YHUUTOXKEHA, €CJIU BJIAJICHHE SK3EMIUISIPOM 3TOM
nporpaMmbl WM 0a3bl JAaHHBIX NEPECcTano ObITh MPABOMEPHBIM (MOAIMYHKT 2
nyHkTa | crateu 1280 'K PO).

105. B cuny a0zama BToporo myHkra 1 crateu 1284, ab3ama BTOpOro
nyHkTa 1 craten 1319 'K P® Ha uCKIIIOUMTENBHOE MPABO, NMPUHAJIEKAILEE HE
caMOMy aBTOpPY (MCHOJIHUTENIO), a IPYroMy JIMIY, ¥ Ha NPaBO HMCIOJb30BAHUS
npousBeneHuss (MCTHOJHEHMs), NpPUHAJUIekKAIIee JHUICH3UATy, MOXET ObITh
oOpareHo B3bICKaHUE.
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[Ipu paccMoTpeHHH CTIOPOB O MPAaBOMEPHOCTH OOpAIEHUS B3BICKAHUS Ha
IpaBO  MCHOJB30BaHUS  NpoU3BeAcHUS  (UCHOJIHEHHUS),  MpUHAAJIekKaIIee
JUIEH3UATY, HAAJEKHUT YUYUTHIBaTh, YTO MPU TaKOM OOpallleHHH B3bICKAHUS
corjacue JIlieH3uapa He TpedyeTcs.

ABTOp mnpou3BeneHUs (UCMOJHUTENh) HMMEET JHIIb MPEUMYIIECTBEHHOE
npaBo MPUOOPETEHUS] MPUHAJJICKAIIETO JMIICH3WATy I[paBa MCIOJb30BaAHMUS
npousBeeHus (MCIIOMHEHHUS) B CIIy4Yae ero MpoiaXku ¢ MyOJUYHBIX TOPTOB B IEJISIX
oOparenns B3bpIcKanusl (MyHKT 2 cTaTh¥ 1284, myHKT 2 ctathu 1319 T'K PD).

106. Cornacuo mynkty 2 ctateu 1235 'K P® mnpenocraBnenue mnpasa
WCIIOJB30BaHUs PE3yJbTaTa WHTEIUIEKTYaJbHOU JEATEIBHOCTH WM CpPENCTBA
WHIMBUAYAIN3ALUNA 110 JULUEH3UOHHOMY IOTOBOPY IOJJIEKHUT TOCYAApPCTBEHHOU
pPEruCTpanyy B CIy4asIX U B IOPSIKE, KOTOPBIE NpeaxycMoTpeHsl cratkel 1232 T'K PO.
K Takum ciaydasiMm OTHOCUTCS B TOM YHCJIE MPENOCTABIECHUE MTPAaBa UCIIOIb30BaHUS
NOJJIEXKAIIETO TOCYIApCTBEHHOM PETHUCTPalUMU PpPe3yJbTaTa WHTEIUIEKTYaJbHON
JEATEIbHOCTH WM CPEACTBAa MHAMBUAyanu3auuu. IIpm 3ToM B cwiy myHKTa 7
ctatbu 1232 'K P® 3T0 mpaBuiio mpuMEHSIETCA U K 3aPErUCTPUPOBAHHOMY IIO
KEJaHUI0 MpaBooOsafaTenss pe3yiabTaTy MHTEJUIEKTYalbHOW JEsTeNbHOCTU
(B wactHocTH, K mporpammam it OBM u 6azam panssix), ecniu ['K PO ne
YCTaHOBJIEHO UHOE.

B otHomenun mnporpamm mis OBM u 6a3 maHHBIX TOCYJapCTBEHHOM
perucTpauuy IOJUIEKUT TOJBKO MEPEX0J, MCKIIOUMTENBHOTO IIpaBa Ha
3aperucTpupoBaHHbIe MporpaMmy At OBM unu 6a3y naHHbBIX K APYrOMY JIMILY 1O
JoroBopy uiu 0e3 goroopa (myHKT 5 ctatbu 1262 'K P®). B npyrux cnyyasx, B
TOM YUCJIE TP 3aKIFOYEHNH JIMLIEH3UMOHHOTO JOTOBOpA O MPENOCTABICHUN IIpaBa
UCIIOJIb30BaHusl mporpamMmbl uisi OBM wnm 0a3bl JaHHBIX, TOCYyAapCTBEHHAas
perucTpanus He OCYyIECTBISAETCS.

IIpenycmoTpennbiii myHKTOM S ctath 1286 'K PD noroBop 3akirouaercs
Mexy oOJanareneM UCKIUYUTEIBLHOrO MpaBa Ha nporpammy st OBM wnu 6azy
JAHHBIX W IIOJIB30BATEIEM, TO €CTh JIMIIOM, IPAaBOMEPHO BJIAJCIOIINM
HK3EMIUIIPOM Takoil mporpaMmbl WM 0a3bl W HAYMHAIOIIUM TOJb30BaHUE
COOTBETCTBYIOIIECH MporpamMmoii win 6a3oil. Jlumo, mpuobOperiee SK3eMILIAP
nporpaMMmsl 1711 OBM unu 6a3bl TaHHBIX HE AJI1 CAMOCTOSITEIBHOTO MOJIb30BaHUA,
a JJIs TEepPenpoiaXXu €ro TPETbeMy JIHILy, HE SIBISETCS CyOBEKTOM OTHOILECHUH,
OIPEICIIEHHBIX HA3BAHHOW HOPMOM.

Takol  JUUEH3MOHHBIM  JIOTOBOP  TNPEANOJAraeT  MPEIOCTaBICHUE
MOJIb30BaTENI0 TporpaMmbl Juisi OBM win 6a3bl JaHHBIX IpaBa UCHOJIb30BaHUS
nporpammbl Juisi OBM unam 0a3bl JaHHBIX B MPETYCMOTPEHHBIX JOTOBOPOM
npezenax, B JOMOJHEHUE K MPaBy Ha COBEPILICHUE AEHCTBUM, IPEAYCMOTPEHHBIX
cratbelt 1280 I'K P®, npunagiexamuyx nojab30BaTel0 B CUITY 3aKOHA.

JIOTOBOp IEHCTBYET N0 MNPOJAXKM WM HHOTO OTUYXKIACHHS JK3EMILUIIpA
nporpaMMbl Miu 0a3bl, €Clid JOTOBOPOM HE HpeaycMoTpeHo uHoe. IlpaBuina
nyHkTa 4 crareu 1235 'K PO B 1aHHOM ciydae HE IPUMEHSFOTCS.

107. Cyn ycraHaBnuBaeT, SBIAETCA JHM KOHKPETHOE TPOU3BEACHHE
CIIy’)K€OHBIM, HMCXOJAS W3 TOJOKEHUH 3aKOHOJATENbCTBA, IECHCTBOBABILIETO Ha
MOMEHT CO3/1aHUs TAKOTO IPOU3BEICHMUS.
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Tak, cratweil 14 3akoHa 00 aBTOPCKOM IpaBe, AeiicTBoBaBIIeH 10 1 ssHBaps
2008 roaa, K ciry>ke€OHBIM MTPOU3BEJCHUSM OTHECEHBI MPOU3BEICHUS, CO3/JaHHBIC B
MOPSIJIKE BBITIOJIHEHUS CIIY>)KEOHBIX OOS3aHHOCTEM WM CIIyKEOHOTO 3aJaHus
pabotonarens. Ctatesa 1295 'K P®, neiictByromas ¢ 1 suBaps 2008 rona, mon
CIIy’KE€OHBIM TPOU3BEJACHUEM MOHUMAET MPOU3BEICHUE HAYKH, JIUTEPATyphl WIH
HCKYCCTBa, CO3/IaHHO€ B TMpeJeiax YCTAaHOBJEHHBIX Uil pabOTHUKA (aBTOpa)
TPYJOBBIX 00sI3aHHOCTEM.

Jlns  ompeneiaeHus TOro, SIBISAETCA JIM CO3JaHHOE pAaOOTHUKOM TMOCIe
31 nexabps 2007 roma Mo KOHKPETHOMY 3aJIaHUIO pabOTONATENs TPOU3BEACHHE
CILy’KE€OHBIM, HEOOXOJUMO MCCIIEA0BATH BOIPOC O TOM, BXOAMIIO JIU 3TO 3aJ]aHUE B
npeenbl TPYAOBBIX 00si3aHHOCTEN paboTHUKaA. Eciu Takoe 3amanue paboToaaTesns
B €r0 TPYAOBBIE 00S3aHHOCTU HE BXOAMWIIO, TO CO3/IaHHOE MPOU3BEICHUE HE MOKET
paccMaTpUBaTbCid KakK CIOy>KeOHOE — HCKJIIOYUTENIbHOE TMPaBO HA HEro
NPUHAIICKUT paOOTHUKY, €r0 MCIOJb30BaHUE padOTOaTEIeM BO3MOYKHO JIUIIIb
Ha OCHOBAHUM OTIIETHLHOTO COTJIAIICHHUS ¢ PAOOTHUKOM M MPU YCIOBHUH BBITLIATHI
€My BO3HArpaxKJICHHUS.

CaMm mo cebe (akT UCHOIB30BAaHUS ABTOPOM JJIsl CO3JAHUS NMPOU3BEACHUS
MaTepuaioB pabOToJaTeNsl, HE MOXET CIY>KUTh OCHOBAHHMEM IS BBIBO/IA O TOM,
YTO CO3/IaHHOE aBTOPOM IPOU3BE/ICHUE SIBISIETCS CIYKEOHBIM.

[Ipu Hamu4uM criopa MeXAy aBTOPOM U pabOTOJATEIEM O TOM, SBIISAECTCS JIH
KOHKPETHOE CO3[JaHHOE aBTOPOM MPOU3BEACHHUE CIIYKEOHBIM, CIIETYET YUYUTHIBATD,
YTO COAEpKaHUE TPYAOBBIX OO0s3aHHOCTEW paboTHUKA # (aKT Co3AaHUs
MIPOU3BEJCHUS HAYKHU, JTUTEPATYPbl MM UCKYCCTBA B MpEAEIax ITUX 00s3aHHOCTEN
JTIOKa3bIBAOTCS pabOTOIATEIIEM.

108. Ilynkr 2 crarem 1295 T'K P® mnpemycmarpuBaer, 4dYTO OT
paboroaaresns, KOTOPOMY NPUHAMJIEKUT UCKIIOUUTEIBLHOE MPAaBO Ha CIIy>)kKeOHOE
MIPOU3BEJICHUE, ITO UCKITIOYUTEIBHOE MPABO BO3BpAIaeTCa K pabOTHUKY (aBTOPY),
€clii B TEUEHHUE TPEX JIET CO JAHsI, KOI/1a TaKOe MPOU3BEACHHUE ObLIO MPEIOCTABICHO
pabOTHUKOM B  pacmopsbkeHue paboTromarenis, TMOCJIEIHWA HE  HayHET
VICITOJIb30BAaHUE NPOU3BEICHUS (HapUMep, BOCIIPOU3BEIECHHE, PACIIPOCTPAHEHUE,
nyONMUYHBINA TOKa3, cooOleHne B 3pUp WIK MO KaOeIro, OCYIIECTBISEMbIE Kak
caMuUM paboTojaTesieM, TaK U Ha OCHOBaHWH JIMIICH3UOHHOTO JIOTOBOPA TPETHUM
JUIIOM), HE TEepeAacT UCKIIOYUTEILHOE MPaBO Ha MPOU3BEACHUE APYroMy JIUILY
(Ha OCHOBaHUHU JOTOBOpa OO0 OTYYXKICHUM MCKJIIOUUTEIIBHOTO MpaBa) WIM HE
COOOIIMT aBTOPY O COXpaHEHUM MPOU3BEACHHS B TailHe (Hampumep, B cilyyae
CO3JaHMsl HAYYHOU pa3paboTKH, ColiepKaHUEe KOTOPOU MPEJIoIaraeT ee OXpaHy B
KauecTBE CEKpeTa MPOU3BOJICTBA).

Ecnu B ycTaHOBJIEHHBIN TPEXJIETHUIN CPOK pabOTOIaTeNIb COBEPIIUT OJTHO U3
Ha3BaHHBIX JCHCTBUM, pabOTHUK (aBTOp) HUMEET TMPaBO Ha TMOJy4YECHHE
BO3HArPAXKJICHUS, pPa3Mepbl, YCIOBUS M TOPSAOK BBILIATEL  KOTOPOTO
OTIPENENSAIOTCA JOTOBOPOM MeEXAy paboropareneM M paOOTHUKOM, a B ciydyae
criopa — CyJIoM ¢ IPUMEHEHUEM T10 aHAJIOTMU MOJI0KEeHHM TyHKTa 4 crateu 445 'K PO
(myskT 1 crateu 6 'K PO).

[Ipu 5TOM yCI0BHS, OTHOCSIIHUECS K TAKOMY BO3HATPaKJIEHUIO, MOTYT OBITH
IPELyCMOTPEHBl B J0roBope (TPYAOBOM WM  T'Pa)XIAaHCKO-IPABOBOM),
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3aKJIIOYa€MOM MEXJy paboTHUKOM U pabotomateneM. Bo Bcex ciydasax
BO3HArpaXkJICHUE BBITUIAUYMBAETCS paboToAaTeNIeM, Jlake €ClId HUCIO0JIb30BaHUE
MPOU3BEJCHUSI OCYUIECTBISETCS TPETHUM JIMIIOM IO JHUIIEH3UOHHOMY JOTOBOPY
WIM  UCKIIOYMTETHbHOE TIPaBO Ha MPOU3BEIACHUE TEpeluio K  HOBOMY
paBoo0IaAaTEeINIO.

B cuny a63ama yerBeproro myHkra 2 cratbu 1295 I'K P® mpaBo Ha
BO3HArpaXkJICHUE 3a CIY)KeOHOE MPOU3BEACHUE HEOTUYK/IAEMO U HE MEPEXOJIUT 10
HACJEACTBY, OJHAKO IIpaBa aBTopa IO JOrOBOPY, 3aKIIOYEHHOMY HM C
paboroaareneM, U HE MOJYyYEHHBIE aBTOPOM J0XO/IbI IEPEXOIAT K HACIECTHUKAM.

109. Ecnmm WCKIIOYUTENBHOE TMPaBO Ha CIOy)KeOHOE TIPOM3BEACHHE
NPUHAJICKUT aBTOPY (paOOTHUKY) M3HAYAIBLHO MO JIOTOBOPY C pabdoTodarenem
WIM Ha OCHOBaHUM ab3ara BToporo myHkra 2 cratbu 1295 I'K P®, paboTonarens
UMEET IMpPaBO HCIOJIB30BaTh TAaKOE MPOU3BENCHHE Ha YCIOBUAX MPOCTON
(HEUCKIIIOUUTENBHOM) JIMUEH3UU C BBIMIATOM aBTOPY BO3HArpa)</JICHUSA, a TaKKe
nepenaTh yKa3aHHOE MpaBo TpeTbeMy Juiy. llpenmensl ucnosib30BaHusA
CIly’)ke€OHOTO  TMPOU3BEACHUS, pa3Mep, YCIOBUS U  TOPSAOK  BBIIUIATHI
BO3HArpa)/I€HUs ONPEAEIAIOTCS JOrOBOPOM MEXIy paboTogaTesieM U aBTOPOM, a
B ClIy4ae Cropa — cyZoM. ABTOp IPU 3TOM TAKXKE BIIPABE 10 CBOEMY YCMOTPEHHIO
UCIIOJIb30BaTh CIIy’)KEOHOE MPOM3BENECHUE WM NepelaTh MpUHAMJIEKAIIEEe eMy
UCKJIIOYUTENIbHOE IMpaBo, paldoTojaTesnbr MpU HSTOM COXpaHseT 3a coOoi
HEUCKIIIOUUTEIBbHYIO JUIEH3UIO Ha MPEXKHUX YCIOBUSIX.

110. B Tex caywasx, Korjga TPOW3BEICHHUE CO3/MaeTCsd IO 3aKasy,
OTHOUIEHUS CTOPOH JOroBOpa, B KOTOPOM CTOPOHOM SIBJISIETCA  aBTOP,
perynupytorcst cratbeit 1288 'K P® (moroBop aBTOpckoro 3akasa). [lomoxxeHust
cratbu 1296 'K PO npumeHSAOTCS TOJNBKO K Ciy4yasM, KOrJa HOAPSAIYAKOM
(MCTIOJTHUTEJIEM) JIOTOBOpA 3aKa3a Ha CO3JIJaHUE MPOU3BEJCHHUS BBICTYIAET JIUIIO,
KOTOPOE CaMO HE SBJISIETCS aBTOPOM 3aKa3aHHOI'O ITPOU3BEICHUSI.

111. B cootBeTcTBUM ¢ MOAMYHKTOM 2 myHKTa 2 ctatbu 1299 'K PO B
OTHOUIEHUHU IPOU3BEIECHUS HE JOIYyCKAKOTCS H3TOTOBJIEHHUE, PACHpPOCTPAHECHHUE,
claya B IPOKAT, MPEJOCTaBICHHE BO BPEMEHHOE O€3BO3ME3/IHOE MOJIb30BaHUE,
UMIIOPT, peKiaMa Jito00i TEXHOJIOTHH, JIF0OOT0 TEXHUYECKOT0 YCTPOICTBA MIIH UX
KOMIIOHEHTOB, HCIOJIb30BAaHNE TAKUX TEXHUYECKUX CPEJCTB B LEISAX MOTYyYEHUS
npuObUTM JTMOO OKa3aHHWE COOTBETCTBYIOIIMX YCIYT, €CIM B pe3yibTaTe TaKuxX
JNEUCTBUNA CTAHOBUTCS HEBO3MOXHBIM HCMOJIb30BAHUE TEXHUYECKUX CPEICTB
3aIlMThl aBTOPCKUX MPaB JIMOO 3TH TEXHUYECKHE CPEICTBA HE CMOTYT 00€CIEeUUTh
HAJUISKAIYI0 3alIUTy 3TUX NpaB (TO €CTh YKa3aHHbIE TEXHOJOTUU UCIOJIb3YIOTCS
JUTsl 00X0/1a TEXHUUECKUX CPEACTB 3aLIUThI).

[Tox Tako#l 3amper MOANAAAIOT TEXHOJOTHUU, TEXHUYECKHUE YCTPOUCTBA WU
UX KOMIIOHEHTBI, KOTOpPbI€ pPEKIAMHPOBAJIUCH, MpeIarajuch K MOpofaxe u
poAaBaJINCh UMEHHO B KAUECTBE CPEJCTB 00X0a TEXHUUECKUX CPEICTB 3aIIUTHI.

B To ke Bpems aHHBIN 3alpeT HE OXBAThIBAET CIy4yau, KOT/1a TEXHOJIOTHUH,
TEXHUYECKHUE YCTPOMCTBA WM MX KOMIIOHEHThl HM3HAYaJbHO pa3pabaThIBaJIKCh,
U3TOTOBJISUIUCH U PACIPOCTPAHSIINCH B II€JIAX, HE CBS3aHHBIX C OCYIIECTBICHUEM
Wi obecrieueHueM 00X0Ja TEXHMYECKHUX CPEJCTB 3alluThl (IIPH 3TOM CyAy
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HEOOXOJMMO YCTaHOBUTb, BO3MOXKHO JIM MX KOMMEPYECKOE HCIOJIb30BaHUE B
KaKUX-JIMOO MHBIX LEJSAX, OTIUYHBIX OT 00X0/1a TEXHUYECKUX CPEJICTB 3aIlUTHI).

112. TIlpu paccMOTpEHHUU CYAOM Jieia O 3allUTe aBTOPCKUX MPAB HAJJICHKUT
UCXOJIUTh W3 TOro, 4YTO, MOKa HE JO0Ka3aHO HWHOE, aBTOPOM NPOU3BEACHUS
CUMTAETCS JIUIO, YKa3aHHOE B KAYeCTBE TAKOBOTO HA OPUTHHAJIC WJIU DK3EMILIAPE
MPOU3BEACHUS JTUOO MHBIM 00pa3oM B COOTBETCTBUHU ¢ MyHKTOM 1 cratbu 1300
['K PO (cratesa 1257 'K P®) unu B Peectpe mporpamm 111 9BM unu B Peectpe
0a3 naHHbIX (MyHKT 6 ctathu 1262 'K PD).

113. Heo0XoaMMOCTh  HCCINEAOBAaHWS HWHBIX JIOKA3aTE€IbCTB  MOXKET
BO3HMKHYTh B Clly4yae, €ClId aBTOPCTBO JIMIIA HA MPOU3BEIAEHUE OCHApHUBAECTCS
IyTEM MPEICTABIECHUS COOTBETCTBYIOIIMX JOKA3aTEIbCTB.

IIpy >TOM OTCYTCTBYET HCUYEPIBIBAIONIMNA NEPEYEHb JOKA3aTENbCTB
aBTopcTBa. Hanmpumep, 00 aBTOpCTBE KOHKPETHOIO JIMLA HA (POTOrpauio MOKET
CBUJECTEIBCTBOBATh B YHUCJIE  IPOYEro  IPEACTABICHHE OTUM  JIULOM
HeoOpaboTanHoU (oTorpaduu.

[IpaBooOnagaTeneM, MOJYYUBIIUM HCKIIOYUTEIHHOE MPABO HA OCHOBAHUU
JIOTOBOpa 00 OTYYXACHUU HCKIIOYUTENIBHOTO IpaBa, CYMTAETCS JIMIIO, YKa3aHHOE
B IIPEJICTABICHHOM B CyJ forosope. IIpu 3ToM M B cilydae, €Ciau 3TOT JIOIOBOP
3aKJII0YEH HE HEMOCPEACTBEHHO C aBTOPOM, a C MHBIM JIMIIOM, B CBOIO OYEpPEIb
MOJIYYMBIIMM TIPABO Ha OCHOBAHUU JOTOBOpPA 00 OTUYKICHUU UCKIIOUYUTEIHLHOTO
npaBa, MHBIE J0KAa3aTelIbCTBA B MOJATBEPKICHHE IMpaBa Ha MCK, MO OO0IIEMY
npaBuwiy, He TpeOyroTca. HeobxomuMocTh wuccaeqoBaHUS  OOCTOSITEILCTB
BO3HMKHOBEHHMSI  aBTOPCKOTO MpaBa U  [epexojJa d3TOro  ImpaBa K
MPaBONPEIUIECTBEHHUKY UCTLA OTCYTCTBYET, €CJIM MPABO MCTIA HE OCHapHUBAETCs
P NPEICTABICHUU OTBETUMKOM COOTBETCTBYIOIIMX TOKA3aTENIbCTB.

IIpaBa, cMexKHBIE ¢ ABTOPCKUMH

114. My3bIKaabHOE TPOU3BEIECHNUE C TEKCTOM MM 0e3 TeKcTa (0OBEeKT
aBTOPCKOTO IpaBa), €ro HCIOJHEHUE apTUCTOM-HCIIONHUTEIEM M (OHOrpaMma
VICIIOJIHEHUS IIPEACTABIIAOT coboi CaMOCTOSITEIIbHBIE pe3yJIbTaThl
VHTEJUIEKTYaJIbHOU JEATEIIbHOCTH, MCKIIOUMUTEIbHBIE MPABa HA KOTOPBIE MOTYT
IIPUHAJIEKATh pa3sHbIM JHMLaM. PacnopspkeHue OCylecTBISAETCs B OTHOLIEHUU
Ka)XJI0r0 MpaBa OTIEIBHO.

Hapymenune nmpaB Ha KaXIpld TaKOM PE3YJIbTAT HOCUT CaMOCTOSATEIbHBIN
Xapakrep.

B cuny nmynkta 3 cratem 1317 I'K P® wuckimountensHoe npaBo Ha
UCIIOJIHEHHE HE PACTIPOCTPAHSIETCS] HA BOCIIPOU3BEAEHHUE, COOOIIEHUE B dPUpP WM
1o Kabeo ¥ MyOIMYHOE UCTIOJIHEHHUE 3aITMCH UCIIOJIHEHUS B CITy4asiX, KOraa TaKas
3anuch OblIa MPOW3BENEHA C COIJIacHsl MCIOJHUTENA, a €€ BOCIPOU3BEICHUE,
coobmenre B dGup WM 1O Kabemo HO0 MyONMMYHOE HCIOJTHEHHE
OCYILIECTBIISIETCS. B Te€X JK€ MLENsAX, A KOTOPhIX ObUIO MOJIY4eHO COTJiacHe
VCIIOJIHUTEIIS IIPU 3aIIUCH UCTIOJHEHHS.

115. Ilpum 3aKiOYEHHMH C MCHOJHHUTEIEM JIOTOBOpa O CO3JaHUU
ayIMOBU3YaJIbHOIO IPOU3BEACHUSA COIVIACME MCIIOJHUTENS Ha MCIOJIb30BAHKE
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UCIIOJIHEHHUSI B COCTaB€ ayJMOBHU3YaJbHOI'O TMPOU3BEACHUS MPEAIO0JIaracTcs.
Cornacve MCHOJHUTENS Ha OTIEIbHOE HCIOJIb30BAHUE 3BYKAa WM M300pa)xKeHUs,
3a(MKCUPOBAHHBIX B ayJUOBU3YaJIbHOM MPOU3BEACHHUH, JIOJDKHO OBITH MPSMO
BBIpakeHo B jjoroBope (MyHKT 4 ctateu 1317 'K PD).

ITpu sToM HOpMa niyHkTa 4 cratbu 1317 'K P®D oTHOCUTCS HE K IpaBuUjaM,
YCTAHOBJICHHBIM 3aKOHOM JuIsi joroBopa (cratbs 422 I'K P®), a x mopsaky
3aKOHHOTO MCHOJB30BaHMS 3BYKa WM n300paxeHus. CieqoBaTellbHO, OTAEIbHOE
UCIIOJIb30BAaHUE 3ByKa WM M300pa)k€HUsT NpU OTCYTCTBUM YKa3aHUsA Ha
IPENOCTAaBIEHUE Takoro IpaBa B  JOFOBOpE  SIBISIETCA  HapyLIEHUEM
UCKIIFOUYNUTEIBHOTO IpPaBa MCIOJIb30BAHUS HCIOJHEHUS M B TOM CJydae, €ciiu
COOTBETCTBYIOIIUN TOTOBOP ObLI 3aKIIOYEH O MOMEHTA, KOT/a 3TO TpeOOBaHUE
OBLJIO YCTAHOBJIEHO 3aKOHOJATENIEM CHavaja B 3aKOoHE 00 aBTOPCKOM IIpaBe, a
notoM B 'K PO.

116. Bo3MOXHOCTH oOpraHuzanuu 3UPHOTO WIK KAOEIHHOTO BEIHIaAHUS
CaMOCTOATENILHO OMPENEsATh COACpKaHUe paauo- U Tenenepenad (crarbs 1329
['K P®) mnoapazymeBaeT caMOCTOATEIBHOCTh TAaKOW OpraHu3alid B BBIOOpE
MpeIaraéMbpIX €10 IMPOrpamMM, HO HE MpPEANoJiaraeT mpaBa 3TOW OpraHU3alUu
CcBOOO/IHO MCIIOJIb30BaTh MPOU3BEACHUS JHOOBIM CHOCOOOM (B TOM UHUCIE MYTEM
nepepaboTKH, UCIIONB30BAHUS B COCTaBE CIOKHOTO OOBEKTa) U B JHOOOW (popme
0e3 coryacus mpaBooOaaTens.

Coobmienue mnpousBeAeHUuss B 3¢up, nepepaboTka U UCIOJIb30BaHUE
IPOU3BEICHUSI B COCTaBE CIOXKHOTO OOBEKTa SBISIOTCS CaMOCTOSTEIbHBIMU
cnocobamu ucnodb3oBaHus npousBeneHus (cratess 1270 'K PD) u Tpebyror
MOJIYYE€HHS] COOTBETCTBYIOILIETO pa3pelIeHus y MpaBooOIagaTes.

117. Tlpm npumenenuun noanyHkta 6 myHkra 2 crateu 1330 I'K PO,
pPeayCMaTpUBAIOIIET0, YTO  MCIOJb30BAaHUEM  COOOIIECHHUS  paavo- WU
Tenenepenayn (BELIaHMs) CUMTAETCs MyOIMYHOE HCIOJIHEHHE, TO €CTh J0oe
COOOIIEHNE paJuo- WIM TeJenepeadyd C IMOMOIIBI0 TEXHUYECKUX CPEACTB B
MecCTax C IUIATHBIM BXOJOM HE3aBUCHUMO OT TOTO, BOCIIPUHHMAETCS OHO B MECTE
COOOILEHUS! WIH B APYTrOM MECTE OJHOBPEMEHHO C COOOIICHHEM, CylaM CIEeAyeT
YUUTHIBATh: COOOIIEHUE DPAJAMO- WM Telenepeayn B MecTaX ¢ OecIuiaTHbIM
BXOJIOM, TO €CTh CBOOOJHBIX Ul TIOCEUICHMs, HE BXOAUT B COCTaB
WCKIIIOUUTETLHOTO TIpaBa OpraHu3aIui 3(QUpHOTO WiK KaOEIbHOTO BEIIaHUS |
MOKET OCYILECTBIIATHCS 0€3 COrlachs TAKOM OpraHu3aIuu.

118. IIpaBo u3roroButens 0a3bl AaHHBIX (maparpad S5 rnasel 71 TK P®D)
OXpaHsIeTCsl TOJILKO B OTHOIIEHUH 0a3bl IaHHBIX, CO3/IAHHON W1 0OHAPOJOBAHHOM
nocie 31 nexabps 2007 rona.

[IpaBo nmyOnukaropa Ha MPOU3BEJACHUE HAYKH, JUTEPATYPbl U UCKYCCTBA
(maparpad 6 rnaeel 71 'K PD) oxpaHsieTcss TOJIBKO B OTHOIIICHUH TTPOU3BEICHMUS,
paBOMEPHO 0OHAPOOBaHHOTO MyoOsmkaTopom nocie 31 aexadbpst 2007 roa.

ITaTenTHOE MIPaBo

119. TIlpu paccMoTpeHuu cmopoB 00 aBTOPCTBE (COABTOPCTBE) Ha
M300peTeHHE, TOJIC3HYI0 MOJIETh WJIM MPOMBIIUICHHBIA oOpasen (ctatbu 1347 u
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1348 T'K P®) cyny cieayer ycTaHaBIMBaTh XapaKTep Y4acTHUsl KaxJOro W3 JIUIL,
MPETEHAYIOIUX Ha aBTOPCTBO (COABTOPCTBO), B CO3JaHUM TEXHUYECKOTO
pelIeHus], pelIeHUs] BHEIIHETO BUIA U3/IEIHS.

[Ipu 5TOM HEOOXOAUMO UMETH B BUJY, YTO COABTOPCTBO BO3HHUKAET TOJHKO
0 TOBOJY OJHOTO OOIIEro JJjsi HECKOJbKHX JIUI] TEXHMYECKOTO pelIeHus,
pelIeHus] BHEUTHETO BUJIA U3JICIHS.

ABTOpOM  (CcoaBTOpaMH)  HM300peTEHHUs, TOJIE3HOM  MOACIU  WIH
MPOMBIIJICHHOTO o0pa3lia MNpHU3HAETCS TpaXKJaHUH (TpaxkaaHe), TBOPUYECKUM
TPYAOM  KOTOpPOro  (KOTOpPhIX)  CO3JJaH  COOTBETCTBYIOIIMK  pe3yibTar
WUHTEJUIEKTYaJIbHOM JESITEIbHOCTH.

ABTOpamMu  (COoaBTOpaMH) HE SBJSIOTCS JIMIA, OKa3aBIIME aBTOPY
U300peTeHHs, TOJIE3HOW MOJEIM WM NPOMBIIUIEHHOTO 00pa3na TOJbKO
TEXHUYECKYI0 TMOMOIIb (M3rOTOBIICHHE YepTexei, ¢oTtorpaduii, MakeToB u
oOpasioB; odopmieHHE [IOKYMEHTallMd W T.I.), a TaKXke Juia (Harmpumep,
PYKOBOJIWTENW, JPYrde  JOJDKHOCTHBIE  JIMIA), OCYIIECTBISBIIHME  JIMIIb
PYKOBOJICTBO pa3pabaThbIBa€MbIMHU TE€MaMH, HO HE MPUHUMABIIHUE TBOPYECKOTO
y4acTusi B CO3JIaHUM HM300pETEHHUS, TMOJE3HOW MOJEIU WIH MPOMBIILIEHHOTO
obpasra.

120. BrligBieHHE B paMKaxX dKCIEPTU3BI 3a5IBKH Ha N300peTeHnE, TOJIE3HYIO
MOJIEJIb WJIM MTPOMBIIUICHHBIA 00pa3el] HeBO3MOKHOCTH MATEHTYEMOI0 pe3yJibTara
WHTEJJICKTYaIbHOU JIEATEIbHOCTH OBbITh OOBEKTOM MATEHTHBIX MpaB B CHIY
nyHkta 4 cratbu 1349 'K PO (B yacTHOCTH, BBISBICHUE TOTO, YTO MATEHTYEMOE
pelieHrne MPOTUBOPEUYUT OOIIECTBEHHBIM MHTEpEcaM, IMPUHIIMIIAM T'YMAHHOCTH U
MOpaJIN) CIYKUT CAMOCTOSITENIbHBIM OCHOBAaHHUEM JJIsl OTKa3a B BbIJjauye MaTEHTA.

121. B cuny mynkta 1 crateum 1350 'K P® B kavectBe m300peTeHus
OXpaHseTCs TEXHUYECKOE PEIIeHHUE B JH000M 00JacTH, OTHOCALIEECS K MPOIYKTY
(B 4aCTHOCTH, YCTPOMWCTBY, BEIIECTBY, IITaMMy MHUKPOOPTaHU3MA, KYJIbType
KJIETOK PACTEHMA WM >KMBOTHBIX) WJIM CHOCOOY (IPOIECCY OCYIIECTBICHUS
JEUCTBUN HAJl MaTEPHAIBHBIM OOBEKTOM C MOMOIIBI0 MAaTEPHUAIBHBIX CPEJICTB), B
TOM 4YHCIIe K TMPUMEHEHHIO TPOJAYKTa WA Crocoda MO0 ONpeaeieHHOMY
Ha3HAYECHUIO.

[Tynkrom 5 ctateu 1350 'K P® omnpenenen nepeueHb 00bEKTOB, KOTOPHIE
HE MOTYT OBITh OTHECEHBI K M300PETEHUSM, TO €CTh HE SBISIOTCS TEXHUYECKUMHU
pEILICHUSIMU B CMBICIIC ITyHKTa 1 9TOM CTaThH.

B orTHomeHuun Takux OOBEKTOB HE MPOBOJUTCS HX TPOBEpPKa Ha
COOTBETCTBHE YCIOBHUSIM MAaTEHTOCHOCOOHOCTH.

He sBisttorcst n1300peTeHUsIMU, B YACTHOCTH: OTKPBITHUS, HAYYHbIE TCOPUU U
MaTeMaTHYECKUE METOJIbl; PEIICHMS, Kacalollhecss TOJbKO BHEIIHEro BHJIA
W3JIeTU W HANpaBJICHHbIE HAa YAOBJIETBOPEHUE ACTETUUYECKUX MOTPEOHOCTEM;
MpaBWJia U METOJbl UI'P, UHTEJUIEKTYaIbHON WM XO3SIMCTBEHHOUW NESITEIbHOCTH;
nporpamMmbl Juisi OBM; penieHusi, 3akiIrO4arolfecss TOJBKO B MPEICTaBICHUU
uHdopMaIuu.

VYKa3aHHBII TIEPEUYCHb SBISETCA OTKPBITBIM: OOBEKTBI, TMPSMO HE
nepeunciennbie B myHkTe 5 cratbu 1350 'K PO, He aBnsroTcs n300peTeHUSIMU,
€CJIM OHM HE OTBEYAIOT OMpPEACICHUI0, TAaHHOMY B IyHKTE 1 3TOM cTaThu.
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[Ipu 3TOM HEOOXOAMMO YYUTHIBATh, YTO COIJIACHO ab3ally BOCBMOMY
nyHkTa 5 cratb 1350 'K P® BO3MOXXHOCTH OTHECEHUS MEPEUUCICHHBIX 00BEKTOB
K M300pETEeHHUSIM UCKIII0YAEeTCs TOJILKO B CIIy4ae, KOrja 3asiBKa Ha BblJady MaTeHTa
Ha U300peTEeHHE KacaeTcs ATUX 00bEKTOB KaK TAKOBBIX.

122. B cuny nmynkta 1 ctateu 1351 'K P® B kauecTBe mosie3HOM Moaenu
MOTYT MOJYYUTh MPABOBYIKD OXPaHY TOJBKO T€ TEXHUYECKHUE PEUICHUS, KOTOPbIE
OTHOCSITCSI K YCTPOICTBY.

Ha ocnHoBanuu nynkra 5 cratbu 1351 'K P®D He MOryT OBITH OTHECEHBI K
MOJIE3HBIM MOJENSAM, TO €CTh HE SIBIIAIOTCS TEXHHYECKUMU PELICHUSAMH B CMBICIIE
IyHKTa 1 3TOI CTaThH, B YACTHOCTH, T€ K€ OOBEKThI, KOTOPBIE COIIACHO ITYHKTY 5
cratbu 1350 TK P® He sBnstorcs n300pereHUsIMU. BO3MOXKHOCTH OTHECEHHS
yKkazaHHbIX B myHKTe 5 ctatbu 1351 'K PD 00BEKTOB K MOJE3HBIM MOJAECIAM
corjacHo ad3aily BTOPOMY JAaHHOTO ITYHKTa MCKJIKOYAETCS TOJBKO B Cllydae, €CiH
3asiBKa Ha BBIJIa4y IMMAaTEHTA Ha MOJIE3HYI0 MOJENb KAacaeTcCs 3TUX OOBEKTOB Kak
TaKOBbIX. B OTHOIIEHHH TakuX OOBEKTOB HE IMPOBOJIUTCA WX TMPOBEpPKa Ha
COOTBETCTBHE YCIOBUSAM MATEHTOCIIOCOOHOCTH.

B cootBerctBuM ¢ nmoanyHkToMm 3 myHkTa 2 cratbu 1376 'K P® dopmyna
IIOJIE3HOW MOJIENH JIOJKHA OTHOCHUTCS K OJTHOMY TEXHHUYECKOMY PELICHUIO, TO €CTh
BKJIIOYaTh OJIHY COBOKYITHOCTb CYIIECTBEHHBIX MPHU3HAKOB, HEOOXOAMMBIX JJIst
JOCTHUKEHHUSI TEXHMYECKOTO pe3ysbraTta. B cBA3M ¢ 3TUM QopMmyna Mone3Hou
MOJIEJIA HE MOKET BKJIIOYATh IPU3HAKH, BBIPAXKEHHBIE B BUJE AJIbTE€PHATUBBI, JINOO
BKJIIOYAaTh HECKOJbKO COBOKYIHOCTEM CYIIECTBEHHBIX MPU3HAKOB, KaxKaas W3
KOTOPBIX BJIMSIET HA JOCTHKEHHE CBOETO COOCTBEHHOTO TEXHHUUECKOTO pe3yJsbTaTa.

123. B kadecTBE TPOMBIIUICHHOTO 00pa3a OXpaHsIeTcs pelieHue
BHEIIHETO BHWJAA M3ACNIHS TMPOMBIIIJIEHHOTO WJIH KYCTapHO-PEMECIEHHOIO
npou3BoJicTBa (ab3arl nepsbiid myHkTa 1 cratbu 1352 'K PO).

K cymecTBeHHbIM TpH3HAKaM MPOMBIIIUIEHHOTO 00pasiia, YYUThIBAEMBIM
IpU MPEIOCTaBICHUN MPAaBOBOM OXpaHbI, B COOTBETCTBUHU C ab3alleM TPETbUM
nyHkra | crateu 1352 TK P® oTHOCATCA mNpU3HAKH, OMNPEACIISIOLINE
ACTETUYECKHE OCOOCHHOCTH BHEIIHEro BHJAA W3JCNHS, B YacTHOCTU (opma,
KoH(UTrypanusi, OpHaAMEHT, COYETAHWUE I[BETOB, JIMHHUM, KOHTYpPHI H3IETus,
TEeKCTypa win QakTypa matepuana uznenus. [[pusHaku BHEIIHEro BUAA U3ICIIHS,
00yCIIOBJIEHHbIE UCKIIIOUYUTEIBHO TEXHUUECKONW (DYHKIMEH U3Ienusi, He SIBISIOTCS
OXpaHseMbIMH MPU3HAKAMHU IMPOMBILIIIEHHOTO 00pa3a.

B cuny nmynkra 5 cratem 1352 T'K P® He mnpenocrtaBisieTcss NpaBoBast
OXpaHa B KaueCTBE MPOMBIIUIEHHOI0 00pa3lia PelieHHsIM, BCe MTPU3HAKU KOTOPBIX
OOyCJIOBJIEHBI MCKIIIOUUTENBHO TEXHUYECKON (DYHKIMEH u3aenus, U pelieHusM,
CIIOCOOHBIM BBECTH B 3a0Ty>KJICHUE TOTPEOUTEIIST U3ACIIHS.

124. ]Jlena mo criopam 00 aBTOPCTBE Ha M300pEeTEHHUE, MOJIE3HYI0 MOJCIb,
MPOMBITIUICHHBIH oOpaseny (moamyHkt 1 mynkta 1 cratem 1406 'K P®), Ha
KOTOpBIE YK€ BbIJaH IMATEHT, MOJUIeKAaT PACCMOTPEHHUIO B CyA€OHOM MOpSAKeE
MyTEM OCHApUBaHMs BBIJIAHHOTO NMATEHTAa HA OCHOBAHWUM MOJNYHKTAa 5 myHKTa |
cratbu 1398 I'K P® B cBs3M C yka3aHMEM B HEM B KauyeCTBE aBTOpa JHULA, HE
SIBJISTFOITIETOCST TAKOBBIM B co0TBeTCTBUU ¢ 'K PD, mubo B CBs3M ¢ OTCyTCTBHEM B
IIaTEHTE YKa3aHUs Ha JIMLO, SBIAIOIIeeCs aBTOpoM B cooTBeTcTBuU ¢ [' K POD.
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B TakoMm crnope NOMJIEKUT YCTAaHOBICHUIO, KTO SBIISIETCS aBTOPOM
HM300peTeHHUsI, TIOJIE3HOM MOJIeNI WJTH TTPOMBIIIIIEHHOTo oOpasia (crares 1357 ['K PD).

C yueroMm Toro, uro B cwiy cratbu 1347 'K P® aBTropom mn3o0pereHus,
MOJIE3HOM MOJIENI WJIM MPOMBIIUIEHHOIO0 00pasiia CYUTAETCs, MOKa HE JO0Ka3aHO
WHOE, JIMIO, YKa3aHHOE€ B KAyeCTBE aBTOpa B 3asBKE Ha BbIJAayy MATEHTAa Ha
U300peTeHre, TOJE3HYI0 MOJIeNIb WIM NPOMBIIUIEHHBINM oOpasel, npena o006
aBTOPCTBE M300pETEHUs, MOJE3HOM MOJIENH, MPOMBIIIJIEHHOTO 0o0pa3ia MOryT
paccMaTpUBaTHCS CYJIOM U JI0 BbIIa4d MMATEHTA.

[Togaya Takoro 3asiBICHUS B CyJ HE MPUOCTAHABIMBACT MPOLIEIYPY BbIIAUU
MaTeHTa.

IIpu paccMoTpeHUH J€J, CBS3aHHBIX C OCIApPUBAaHUEM aBTOPCTBA Ha
M300peTeHNEe, CyJl YUYUTHIBAECT XapaKTep Y4acTUsl KaxJoro W3 JIMI], YKa3aHHBIX B
MaTeHTe WX MPETEHIYIOUUX HAa aBTOPCTBO, B CO3JJaHUU TEXHUYECKOTO PEIICHMUS;
(bakThl BHECEHHUs JMYHOTO TBOPYECKOTO BKJAJa B CO3/aHHE TEXHUYECKOTO
pelIeHNs] HAa3BaHHBIMU JIMLIAMU, IPUHATHS KaXAbIM U3 HUX TBOPUECKOTO YUACTHUS
B COBMECTHOM TpYJ€ IO CO3JaHHI0 TEXHHUYECKOTO pEeIIeHUs, pa3paboTKu HMHU
KaKuX-IMOO CYIIECTBEHHBIX TMPU3HAKOB, HAMPABJICHHBIX Ha JIOCTHKEHUE
o0ecreynBaeMoro M300pETEHUEM TEXHUUECKOTO pe3yJiibTaTa; (PakThl CO3JAaHUS
MEPEYUCIICHHBIMHU B IATEHTE B KAYECTBE aBTOPOB JIMIIAMUA TEXHUYECKOTO PEMICHUS,
COBOKYIMMHOCTh NPHU3HAKOB KOTOPOTrO TMOJydusia OTpakeHue B Gdopmysie
U300pETEeHHUS.

[Ipu ynoBneTBOpEHUM UCKAa B OTHOIICHUW BBIIAHHOTO TMAaTeHTa CY/I
MPU3HAET MATEHT Ha M300pETEHHE, TMOJE3HYI MOJENIb WU MPOMBIIIICHHBIN
obpazer (ctaths 1398 'K P®) HenelcTBUTENBHBIM B YaCTH YKa3aHUsl aBTOpa U
00s13p1BaeT PocraTeHT BbIAATh HOBBIM MATEHT C YKa3aHUEM HaJJIeKaIlero aBTopa,
€CJIM aBTOP He TpeOyeT MpU3HaTh MATEHT HEIEUCTBUTEIbHBIM MTOJTHOCTHIO.

Pemienne cyma mo TakoMy CcHOpYy SIBISIETCSI TakK€ OCHOBAHHUEM IS
BHECEHUs PocmaTeHTOM COOTBETCTBYIOIIMX HW3MEHEHUM B [ OCynapCTBEHHBIN
peectp wm300pereHuit Poccuiickoit ®Deneparuu, [ocymapcTBEHHBIH peecTp
noJjie3ubix mojenent Poccuiickon ®depepamuyn winm ['0Cy1apCTBEHHBIM PEECTP
MIPOMBITIUIEHHBIX 00pa3iioB Poccuiickoit denepanuu.

B cnyuae ecnu neno 06 aBTOpPCTBE paccMaTpuBaeTcs 10 BbIIaud MaTEHTA,
Cyll TpH YIOBJICTBOPEHUU TpPeOOBAaHUS B PE3OJIOTUBHON YACTU PEIICHHUS
YKa3bIBa€T, KTO SIBJISIETCS aBTOPOM 3asBJICHHOTO Ha PETUCTPALNIO PEIICHUS.

125. Cnopsl 00 yCTaHOBJICHMHM MaTeHToOONaaaTeNs (0 MpU3HAHUU TpaBa
MaTeHTO00IaAaTelNsl), TO €CTh CIIOPBI O TOM, KOMY MIPHUHAJIJICKUT UCKIIOUNTEIIHHOE
npaBO Ha H300peTeHue, TMOJIE3HYI0 MOJEIb WJIM MPOMBILUICHHBIH 00pasell
(mognmyHkT 2 myHkta 1 crateu 1406 'K P®) paccmarpuBaroTcsi B THOpAJIKe
MCKOBOIO TMPOU3BOJACTBA IO MCKY JIMIA, CUUTAIOMIETO ce0s HaaJIexKaluum
naTeHTooOnamareneM, K JIMIy, YyKa3aHHOMY B TIaTEHTE B  KadyeCcTBE
naTeHToOo0MaaTensi, MyTeM OCMAapWBaHUS BBIIAHHOTO TATEHTa HAa OCHOBAHHUH
noamnyHkra 5 nyHkra 1 craten 1398 I'K PO.

[Ipu paccMOTpeHHH TaKUX CIOPOB HEOOXOIWMO MPUHUMATH BO BHUMAHHUE,
yto cormacHo ctratbe 1353 'K P® wuckmounTenbHOE TpaBO Ha U300pETECHHE,
TIOJIC3HYIO MOJIENIb WJIM MPOMBIIIICHHBIA 00pa3elr] MPU3HACTCS M OXPAHSIETCS MPHU
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YCIOBUM TOCYJAapCTBEHHON pErucTpaluy COOTBETCTBYIOIIETO HM300pETEHuS,
MOJIE3HOM MOJIENIM WM MPOMBIIIJIEHHOTO 00pa3la, Ha OCHOBAaHUU KOTOPOM
PocnaTeHT BbIIa€T TMAaTeHT Ha HW300peTeHHe, TMOJE3HYI0 MOJElb WU
MIPOMBINIICHHBIH 0o0pa3en. [Ipu 3Tom ucxons u3 myHkra 1 crateu 1354 TK PO
MMEHHO TAaTeHT YJOCTOBEPSET UCKIIOUMTEIbHOE TMpaBO Ha H300peTeHue,
MOJIE3HYIO MOJIEJb WM MPOMBIIIIJICHHBIN 00pasell.

C yderoM 5TOTO CylaMH pacCMaTPUBAIOTCS CHOPbI 00 YCTaHOBJICHHUU
naTeHTo00a1aTeNsl TONbKO B OTHOIICHHM 3aperHCTPUPOBAHHOTO HM300pETEHUS,
MOJIE3HOM MOJENM WM TMPOMBIIUIEHHOTO o00pa3ia (TOJBKO IOClie BbIIAYU
naTeHTa). Penienue cyna no Takomy Cropy SIBASI€TCS OCHOBAaHUEM [IJISl BHECEHMS
PocriateHTOM  COOTBETCTBYIOIIMX HW3MEHEHHM B 1OCyAapCTBEHHBIM pEECTp
uzobperennii Poccuiickoit ®enepanuu, ['ocynapcTBEHHBIH peecTp MOJIE3HBIX
mozenein  Poccmiickot  @eneparum WM ['OCyIapCTBEHHBIM  peecTp
IIPOMBITIUIEHHBIX 00pa3iioB Poccuiickoi denepaiivy U BbIa4d HOBOTO NTATEHTA.

[Ipu npu3HaHuy MyOJIUYHO-TIPABOBOIO 00pa30BaHUs MATEHTOOOaAaTeNIEM B
COOTBETCTBYIOILIEM PEECTPE HMEHHO JTO IyOJIMYHO-IPAaBOBOE 0Opa3oBaHUE
YKa3bIBa€TCs B KAUECTBE TAKOBOTO.

[Ipu 3TOM aKkTOM MyOIMYHO-TIPABOBOTO 00pa30BaHUs KaK MPaBOOOIaIaTENs
MOXET OBITH OMPEJEICHO JIMIIO, YIOJHOMOYEHHOE OT MMEHHU MPaBOOOIIagaTes
Bectu jAena ¢ Pocmarentom (myHkT 1 crtatbu 1247 T'K P®), ocymiecTBisTh,
pacnopspkaTbCcs M 3alMINATh  MCKJIIOYUTENIBHOE MpaBo, IMPUHAJJIEKAILEe
nyOJMYHO-NIPaBOBOMY 00pa3oBaHui0. Takoe IMLO SBISETCA MPEACTABUTEIEM
MyOJIMYHO-TIPABOBOr0 00pa30BaHUsI.

126. B cuny mnyskta 1 crareu 1358 T'K P® mnarenrooGnanarento
NPUHAIIICKUT HUCKIIOYUTEIBHOE MPAaBO HMCIOJb30BaHUS H300pETEHUS, MOJIE3HON
MOJIEIN WJIM TIPOMBIIIJIEHHOTO 00pasiia B COOTBETCTBUU cO cTaThed 1229 I'K PO
J00BIM HE MPOTHUBOpPEUAUM 3aKOHY CIOCOOOM (MCKIIOYMTEIBHOE IMPaBO Ha
U300peTeHNHeE, MOJIE3HYI0 MOJIEIb WJIN MPOMBIILIIEHHBIN o0pasern).

[lepeueHpb crocoOOB HCIOJIB30BAHUS U300pETEHUSI, TOJE3HON MOJAETH WU
MIPOMBIIIUNIEHHOTO 00pasiia, TO €CTh MepPevYeHb MPABOMOYHM, BXOISIIUX B COCTaB
WCKJIFOYUTEIBHOTO TpaBa, NMpuBeAcHHBbIN B nyHKkTe 2 ctathu 1358 'K P®, He
SABJISIETCS UCUEPIIBIBAIOIIUM.

[Ipu sTOoM wm300peTEeHHE MPU3HACTCS HCIOIH30BAHHBIM B MPOAYKTE WIH
crioco0e, eciii MPOAYKT COJEPKHUT, a B CIOCO0E HCIOIb30BaH KaXKIbI MpHU3HAK
HM300peTeHus], TPUBEJICHHBIM B HE3aBUCUMOM IMYHKTE COJIeprKalleicss B MaTeHTE
dbopmynbl  U300peTeHus, MO0 TMPU3HAK, SKBUBAJICHTHBIM €My U CTaBIIUI
M3BECTHHIM B KaU€CTBE TAKOBOTO B JIAHHOW 00JIACTH TEXHUKH 10 JIaThl IPUOPUTETA
U300pETEeHHUS.

[Tone3nas Mozenb NPU3HAETCS UCIOIB30BAHHON B MPOAYKTE, €CIU MPOIYKT
COJCPKUT KaXIbld MPU3HAK TIOJIC3HOW MOJICJIM, NMPUBEICHHBIA B HE3aBUCUMOM
MyHKTE COJIepKAIIeics B maTeHTe (POPMYITBI TTOJIE3HOW MOJIEIH.

[TpombiniieHHBIN 00pa3er] MpU3HACTCS HCTOJIB30BAHHBIM B W3/CIUHU, €CIIH
3TO U3JIETUE COAEPKUT BCE CYLIECTBEHHBIE NMPU3HAKU MPOMBILLIEHHOTO 00pa3ua
WIM COBOKYITHOCTh TPH3HAKOB, TMPOW3BOAAIIYI0 Ha HHPOPMUPOBAHHOTO
noTpeduTeNs Takoe ke 00IIee BeyaTIeHne, KaKoe IPOU3BOAUT 3alaTeHTOBAHHBIN
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OPOMBIIUICHHBI 00pasel, Mpu YCIOBHM, YTO U3JAEIHS HMEIOT CXOAHOE
Ha3HAYECHUE.

Hcnons3oBanne 0e3 coryiacus MNaTeHTOOOJagaTeNsl JIMIIb OTACJIbHBIX
MPU3HAKOB M300pETEHUS WM TOJIE3HOM MOJIENH, MPUBEICHHBIX B HE3aBUCUMOM
NyHKTE, WJIM HE BCEX CYIIECTBEHHBIX MPU3HAKOB MPOMBINLIEHHOTO oOpasla, a
paBHO HE BCEM COBOKYMHOCTH MPHU3HAKOB IPOMBIIUIEHHOrO0 00pasia,
OPOU3BOASIIUX Ha HMHPOPMHUPOBAHHOTO TMOTpEOUTENST TaKoe K€ ofliee
BII€YATJICHUE, UCKITIOYUTEIBHOE TPABO MATEHTOO0aaTeNs HE HapyIlaeT.

Hanuuune B mnpoxaykre, cnoco0e, H3AEIUH OTBETYHMKA JIOMOJHHUTEIbHBIX
IPU3HAKOB, IIOMHMO NPU3HAKOB H300pETEHUs WM MOJE3HOM MOJEIH,
NPUBEICHHBIX B HE3aBUCHMOM ITyHKTE (OPMYIIbI, WM BCEX CYIIECTBEHHBIX
IIPU3HAKOB MPOMBIIUIEHHOTO 00pa3la, a paBHO BCEH COBOKYIHOCTH IPU3HAKOB
IPOMBIIIUIEHHOTO 00pa3ia, TPOU3BOAAIIMX HAa WHMOPMUPOBAHHOTO MOTPEOUTENS
Takoe e oOllee BIeyaTIeHue, He MOXKET CIIY’)KUTh OCHOBaHHEM JJis BbIBOJA 00
OTCYTCTBUM HCHOJb30BaHUS M300pETEHUs, MOJIE3HOW MOJENH, MPOMBIIUIEHHOTO
obpasra.

CnenyeT y4uTBIBaTh, UYTO MCKIIIOUUTENBHBIM IIPaBOM Ha H300pETEHUE,
MOJIE3HYI0 MOJIENIb WJIM IMPOMBIIUIEHHBIN 00pa3ell OXBaThIBAECTCS UCIOJIb30BAHUE
UX HEMOCPEJCTBEHHO B MPOAYKTE, CIOCO0E UM U3EINU COOTBETCTBEHHO, HO HE B
JOKYMEHTalMu (B TOM 4YHCII€ NPOEKTHOM) Ha M3TOTOBJIEHUE HAXOSIIETocs B
npolecce pa3pabOTKH MPOJIYKTa WIM U3JEIUs, OCYIIECTBIEHHE croco0a.
Hapymiennem OyneT SIBASTbCA COBEpIIEHUE JACUCTBUS, HEOOXOAMMOro st
OCYUIIECTBJIEHUSI XOTS Obl OJHOM M3 CTaJAWil MPOU3BOACTBA C INPUMEHEHHUEM
YKa3aHHOW JJOKYMEHTAIIUHU.

[Ipu 3TOM HCIONB30BAHUE ONMUCAHUA M300pETEHHUs, MOJE3HON MOJEIH WIH
IPOMBIIUIEHHOTO 00pa3lia B MPOU3BEJACHUM HAyKH, JUTEPATypbl U HCKYCCTBA
UCKJIIOYUTENbHBIM [IPaBOM MPaBOO0IIajaTelNsi HE OXBAThIBACTCA.

127. Tlpu Hanmuuuu y MCTIIAa OOOCHOBAHHBIX MPEINOJIOKEHUI O TOM, YTO
OTBETYMKOM JOITyCKAeTCsl UCHOJIb30BaHUE M300pETeHMs], MOJIE3HOM MOJENN WU
IPOMBIIIJIEHHOTO 00pa3la, UCKIOYUTENIbHOE MPaBO Ha KOTOPOE MPUHAIJICKUT
UCTIy, Y OTBETYMKA MOTYT OBITh HCTPeOOBaHBI J0KA3aTEIbCTBA B MOPSIKE,
npeaycMotrpeHHoM ctatbeit 57 T'TIK P®, cratseir 66 AIIK P®, nmo3Bossiomiue
YCTaHOBUTb, COBEpPLIAIOTCA JM  OTBETYMKOM  JEHCTBUSA, OXBaTbIBAEMBIC
HCKJTFOYUTEIBLHBIM MTpaBoM nateHTooOaaaatens (ctates 1358 'K PD).

B cnyyae HEBO3MOXHOCTH WJIU 3aTPYAHUTENBHOCTUA JOCTABKU MUCHhMEHHBIX
WM BEILIECTBEHHBIX JI0KA3aTEeJIbCTB MPU HEOOXOJUMOCTH CY MOXKET MPOBECTH UX
OCMOTp W HCCIEIOBaHUE IO MecTy ux HaxoxzaeHus (ctateu 58, 62 I'TIK PO,
cratbu 73, 78 AIIK PD)

128. Ilpm HanuuuMuM JBYX MATEHTOB C pa3HbIMU JaTaMU MPUOPHUTETA,
BBIIaHHBIX Ha WJIEHTHUYHbIE M300pETEHUs, MOJIE3HbIE MOJIEIN U MPOMBIIUICHHbIE
oOpa3ipl TUOO Ha H300peTeHUs, OTIUYAIOIIMECS TOJIbKO SKBUBAJICHTHBIMU
IPU3HAKaMH, /0 NPU3HAHHWA B YCTAHOBJIEHHOM TIOPSIAKE HEIEHCTBUTEIbHBIM
naTeHTa ¢ Oosee MO3JHEH MaToW MPUOpPUTETa ACUCTBUA OO0JagaTeNs JaHHOTO
NaTeHTa MO €ro HCIOJBb30BAHUIO HE MOTYT OBITh pPACIlEHEHbl B KayeCTBE
HapyIICHUs MaTeHTa ¢ OoJiee paHHEH JaTol MPUOPUTETA.
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Ecnu B He3aBUCMMOM MyHKTE (POPMYJIbI MATEHTAa OTBETUMKA, TOMHUMO BCEX
MPU3HAKOB HE3aBUCUMOIO MYyHKTa (POpMyIbI MaTteHTa uctua (s U300peTeHH
TaK)K€ DKBUBAJICHTHBIX ), UIMEIOTCSI U UHbIE MPU3HAKHU, TO U300peTeHue, Moye3Has
MOJIeNIb WJIM TPOMBIIUICHHBIA oOpa3ell OTBETYMKA C YYeTOM IyHKTa |
cratbu 1358 TK P® gBns10TCSA 3aBUCUMBIMU, a CIEAOBATEIBHO, B CHITy ITyHKTA 2
JTAHHOM CTaThbW JEWCTBHS OTBETUMKA MO HCIOJB30BAHUIO TMATEHTAa HCTHA 0e3
corjacusi ocjieqHero (Jaxke eciii OH OJHOBPEMEHHO MCIOJIb3YET CBOM MATEHT)
MOTYT OBITh TpPHU3HAHBI HAPYIIEHWEM HCKJIIOYHUTEIBHOIO IpaBa HCTLA BHE
3aBHCHUMOCTH OT TOTO, OBLI JIU MAaTEHT OTBETYMKA MPHU3HAH HEICHCTBUTEIHHBIM B
YCTaHOBJICHHOM IOPSIJIKE.

129. TlpaBo mpexaemnoib30BaHs BO3HUKAECT HE B CHIIy pPEIICHUS Cyla, a
IIpU HAIMYMU yKa3aHHBIX B myHKTe 1 ctateu 1361 'K PO ycnoBuii, moaTomy (hakt
MPEXJIECTIONb30BAHUSA MOKET CIYKUTh OCHOBAHUEM JIJIs1 BO3PAXKEHUSI OTBETUMKA 110
UCKY O HapyUICHUH UCKJIIOYUTENILHOrO MpaBa Ha U300pEeTeHUE, MOJIE3HYI0 MOJIETb
WM TIPOMBIIUIEHHBIN o0pasell, a TakKe CIY>KUTh OCHOBAHHEM JJIsi 0OpalleHus B
CyIl C CaMOCTOSITEJIbHBIM HCKOBBIM TpeOOBaHUEM (B TOM 4YHCIIE€ BCTPEUYHBIM) O
npu3HaHuU (YCTaHOBJICHUH ) TIPaBa MPEKICIOIb30BAHUS.

130. Mns uened yCTaHOBIIGHUS HaNW4Msl WJIA OTCYTCTBHS TIpaBa
IPEKIENOIb30BaHUS  HCIOJIb30BaHUE M300pPETEHUs, IOJIE3HONM MOJENU WM
MIPOMBIIIUIEHHOT'0 00pa3iia ycTaHaBIMBaeTcst ucxoas u3 myHkTa 3 crarsu 1358 TK PO.

Cormacio nyHkry 2 crateu 1354 I'K PO copepxamasics B TaTeHTE
dbopmyna omnpenensier 00beM OXpaHbl MHTEJUIEKTYaJbHBIX MPaB Ha HM300pETEHHE
WM MOJIE3HYI0 MOJEIIb.

Pacmmpenune 00bIM  myTeM o0bE€Ma HCMHOJB30BAHUS H300pETEHUS,
MOJIE3HOM MOJIENTM WM MPOMBIIUIEHHOTO 00pa3la, B TOM YUCIE MyTeM yKa3aHHs
Ha BHJbl BBIIYCKa€MON NPOAYKUWH, BIEYET HEOOXOAUMOCTh MOJIYyYEHUs
MPEXKJICTIONH30BATEIIEM pa3pelieHusi o0yagaTesss IMaTeHTa Ha WCIOJIb30BAaHUE
OXPaHSIEMOI0 MaTEHTOM M300pETEHUs, MOJIE3HOM MOJETU WM MPOMBIIUIEHHOTO
obpa3ra.

KonuyectBeHHOE M3MEHEHHE 00bEMa BBIITyCKaeMOW MPOAYKINU (B MITyKaX,
KWJIOTpaMMax, METpax W Jp.) HE JOHKHO MPEBBINIATh 00BbeMa HMCIOJb30BaHUS
(HE0OXOIMMOTO MPUTOTOBJICHUS K HCIIOJIb30BAHUIO), UMEBIIET0 MECTO JI0 AAThl
IpUOpUTETa M300peTeHUs, MOJE3HOM MOJENN WIM MPOMBIIUIEHHOTO 00pasia, B
TOM YHCJI€ YCTAHOBIIEHHOTO CYJIOM MIPH MPU3HAHUU TPaBa MPExKACNOIb30BaHUS.

Jlist  ompeneneHuss TaKOro KOJMYECTBA CyJA MO XOAAaTalCTBY JMLa,
YYaCTBYIOIIETO B Ji€Je, WM C COTJlacus JIMI[, yYacTBYIOIIMX B J€Jie, MOXKET
HA3HAYUTb SKCIEPTHU3Y.

PaBHBIM 00pa3oM He MOXKET PaCHIMPATHCS W TEPPUTOPHUS HCIOIB30BAHUS
U300peTeHMsl, MOJIE3HON MOJIETN I MPOMBIIUIEHHOT0 00pa3ua.

131. B cuny nyskra 1 ctareu 1361 T'K P® mpaBo npexnenosib30BaHus
BO3ZHMKAET Y JIUIIA, CACJIABIIETO HEOOXOANMBIC TPUTOTOBICHUS K UCIIOIH30BAHUIO
TOKJECTBEHHOTO OXpaHSEMOMY NaTEHTOM Ha HM300peTeHHE, IMOJIE3HYI0 MOJEIb
TEXHUYECKOMY PELICHHUI0 WM TOXJIECTBEHHOIO OXpaHAEMOMY IIaTEHTOM Ha
OPOMBIIUICHHBI ~ 0o0pa3ell pElIeHHI0 BHEIIHErO0 BHUAA WM  PEIIeHus,
OTJMYAIOLIErOCs OT N300pETEHUS TOJIBKO SKBUBAJICHTHBIMH MPU3HAKAMH.
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[Ton HEOOXOMWMBIM TPHUTOTOBJICHHEM TOHUMAETCS  YCTAHOBJIECHHOE
00CTOATETHCTBAMHU JieJIa HAMEPEHHUE HCIIOIh30BaTh HA KOHKPETHOM MPEANPUITAN
UMEIOIIeeCs] TOXKICCTBEHHOE OXPAaHsIEeMOMY TIAaTCHTOM OOBEKTYy peIleHHue B
TEXHOJIOTHUECKON CTaH, ONPEACIISIONICH MOPSAIOK €€ OCYIIECTBICHHUS, KOTOPYIO
MOKHO OOBEKTHBHO YCIICIITHO PEaIn30BaTh.

Hayunbie W WHBIE HCCIENOBaHUS, HE CBSI3aHHBIE C HEMOCPEIACTBCHHBIM
BHEJIPEHHEM B MPOHU3BOICTBO TEXHOJIOTHH M3TOTOBIICHUS MPOIYKTA (M3ICTHS) W
NPUMEHEHUsT CIoco0a, HE COCTABJSIOT HEOOXOAMMOTO TMPUTOTOBICHUS K
WCITOJIb30BAHUIO TOKIECTBEHHOTO PEIICHUS.

132. Tlpu Hanuuuu cropa MeXIy paOOTHHUKOM M paboToAaTelIeM O TOM,
SBJIIETCSI JIW KOHKPETHOE M300pETeHHE, IMOJIe3Hass MOJEIb WA MPOMBIIUICHHBINA
oOpazen; cinyxkeOHbiM (myHKT 1 cratbu 1370 'K P®), cienyer y4uThIBaTh, YTO
CollepyKaHUE TPYAOBBIX OO0sS3aHHOCTEHW pabOTHWKA, HAIWYUE WA OTCYTCTBHE
KOHKPETHOTO 3ajaHusi paboromarenss U (QakT co3/laHus HU300peTeHUs, MOJIE3HOM
MOJENM WJIA TPOMBIIUIEHHOTO o0Opaslla B CBS3M C BBINOJHEHUEM JTHX
00s13aHHOCTEH UJTW 33JIJaHus JJOKA3bIBAIOTCS pabOTOIaTEIIEM.

JIJist mpyu3HaHUST TEXHUYECKOTO PEHICHUs CIIYKEOHBIM HE TPeOyeTcs, YTOOBI
B JIOKYMEHTE, OIpPEACNSIONeM TpPyAOBble O0S3aHHOCTH pPaOOTHUKA (TPYIOBOI
JIOTOBOP, JOJKHOCTHAsI MHCTPYKIHUS), COJEPKAIOCh KOHKPETHOE YyKa3aHHE Ha
BBITIOJIHEHUE PadOT MO CO3JaHUI0 KOHKPETHBIX MMAaTEHTOCIOCOOHBIX OOBEKTOB
7100 YCOBEPIIEHCTBOBAHUIO M3BECTHBIX TEXHUUECKHUX PEIICHU.

OnpenensommM JUIsi TPU3HAHUS TEXHUYECKOTO PEIICHUS CITy)KCOHBIM
ABysieTCs (DAKT €ro Co3/laHusl B paMKax TPYJOBBIX OO0S3aHHOCTEH, COJlepKaHue
KOTOPBIX MOXKET CJIeIOBATh M3 TPYAOBOW (PYHKIIMU WA OBITH BBIPAKEHO B BHUJIC
KOHKPETHOTO 33JIaHuS.

Bo BHMMaHWE MOTYT OBITH NMPHUHSATHI, B YACTHOCTH: aKThl PabOTOAATEIIS,
coJiepKaliue MOpYYEeHHUS]  pPabOTHHKY, COOTHOIIICHHE NeSTeTbHOCTH,
oCymiecTBIsieMOl ~ paboromareneM, co  cdepoil, B  KOTOpPOW  CO3/aH
MATEHTOCTIOCOOHBINA OOBEKT, MPEACIIbl TPYIOBBIX 00s3aHHOCTEH pabOTHHKA, MECTO
BBITIOJIHEHUS PabOT TO CO3[IaHUI0 TAaTEHTOCHOCOOHBIX OOBEKTOB, HCTOYHUK
00OpyZIOBaHUSI U CPEJICTB, HWCIIOJB30BAHHBIX JUISI MX CO3JaHUS, BO3MOMXHOCTb
OCYIIECTBJICHUS paboToaTeieM KOHTPOJIS 32 paboTOM, B paMKax KOTOPOM CO3/aH
MMaTEHTOCIIOCOOHBIM OOBEKT, IJdb CO3JaHUS ITaTEHTOCIIOCOOHOro OOBEKTAa,
nocjeaywllee MoBeAeHUe paboTHHKA M paboTodaTess, COCTaBIsieMble WMH B
mporecce TPYAOBOW  JIEATEIBHOCTH Pa0OTHHKA JOKYMEHTBI, KOTOpPHIE B
COBOKYITHOCTH MOTJIK OBbl CBHUICTCIBCTBOBATH O pa3pabOTKE TEXHUYECCKUX
pelmieHuii B CBSI3W C  BBINIOJIHGHHEM TPYIOBBIX  OOS3aHHOCTEH, WHBIC
00CTOSTETHCTBA B COBOKYITHOCTH.

Hcronp3oBanre paOOTHUKOM JEHEXKHBIX, TEXHUYCCKUX WM WHBIX CPEJIICTB
paboromaresns camo 1Mo cebe He 03HAYaeT, YTO CO37aHHbIE N300peTeHne, Moje3Has
MOJICITb UJTH TIPOMBIIUICHHBINA 00pasell SBISHOTCA CITy»KeOHBIMH (TTyHKT S ctarbul 1370 [K PO).

133. CnyxeOHbI XapakTep M300peTeHUs, TOJE3HONM MOAETU WU
MPOMBINIUICHHOTO ~ 00pasma  OmpeienseT  B3aUMOOTHOIICHHWS  KOHKPETHOTO
paboTHHKa — aBTOpa — U ero paboTomaTess, HO HE IPABOBOM PEeKUM H300pETEHUS,
MIOJIC3HOM MOJIENIH WJTH TIPOMBIIIIIEHHOTO 00pasiia B IeJIOM.
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B cinydsae ecnu  KOHKpeTHble  HW300peTeHHME, TMOJe3Has  MOJEIb,
MPOMBIIIUICHHBIA 00pasel] co3JaHbl PabOTHUKOM B CBSI3M C BBIMIOJIHEHHUEM €0
TPYJOBBIX 003aHHOCTEH MM KOHKPETHOTO 3aJjaHusl pab0OTOaTeNsl B COABTOPCTBE
¢ UHBIM puzndeckuM JuioM (ctatbs 1348 'K P®D), no npaewam crareu 1370 ['K PO
OTIPEEIISIIOTCSA JUIIb B3aUMOOTHOIIIEHUS paOOTHUKA U €r0 paboToaaTeNs.

134. TIlynktom 4 crateum 1370 I'K P® omnpeneneH mopsaok BBIILIATHI
BO3HArpaxJeHus paboTromareneM, HCIOIb3YIOUUM ClIy)keOHOe H300peTeHue,
CIIy’)KeOHYIO TOJIE3HYI0 MOJENb WM CIY>KeOHBIH MPOMBINUICHHBIH 0O0pasel] B
COOCTBEHHOM TMIPOM3BOJICTBE Ha YCJIOBHUSAX NPOCTONM (HEUCKIIOUUTEIHLHON)
JuIeH3un (ab3all BTOPOM HA3BaHHOTO MYHKTA), JUOO MOJYYUBIIMM IaTEHT Ha
CIy)KeOHOe H300peTeHUE, CIYKEOHYIO TMOJE3HYI0 MOJEIb WU CIIyKEOHBII
NPOMBINUICHHBIN  oOpasen, Jau00 TMPHHSIBIIMM pPEIIEHHE O COXpPaHEHUHU
uHPOpPMAIIMU O TaKOM H300pETEHUH, TMOJE3HONW MOAENTH WIH TPOMBIIUICHHOM
oOpaslie B TailHE ¥ COOOIIMBIIUM 00 3TOM PAaOOTHHUKY, JUOO MepeaaBIIuM IPaBoO
Ha TOJIy4YeHHE TaTeHTa JAPYroMy JIMILY, JUOO0 HE TMOJIYYUBIIUM [ATEHT IO
MOJIAHHOW UM 3asBKE [0 3aBUCSAIIMM OT HEro mnpuuuHaMm (ab3ail TpeTHid
HA3BaHHOTO MYHKTA).

Ecim  npunamnexamme — paboTtojaTento  mpaBa  HAa  pe3ysbTar
MHTEJUICKTYaJIbHON JEATEIBHOCTU Tepeanbl (IMpeloCTaBIeHbl) MO JOTOBOPY 00
OTUYXKJICHUU TIpaBa WJIH TO JIMIEH3UOHHOMY JIOTOBOPY, JIUIIOM, OOS3aHHBIM
IJIATUTh BO3HArpaXkJeHue pabOTHUKY, OCTaeTCa padOTOAATEb.

K wuHpIM numam gaHHas o0O0S3aHHOCTH MOXKET TIEPEUTH B TOPSAKE
YHHUBEPCAJIHHOTO MPABOIIPEEMCTBA.

[Tpu 3TOM pasmep BO3HATPAXKIACHHS OMPEAEISETCS JOTOBOPOM, a B Cliydae
criopa — cyaom mo npasuiam nyHkTa 4 ctateu 445 'K PO (nyskr 1 crateu 6 ['K PO).

B ciywae co3nmanust n300peTeHus, MOJAE3HON MOJEIN WM MPOMBIIIICHHOTO
oOpaslla HECKOJbKMMH pa0OTHHKAMH B COABTOPCTBE pa3Mep BO3HATPaXKICHUS
OTIpENENAETCsl OTACNIBHO JUIsl KaXKIOTO COaBTOpa, B TOM YHCIE HCXOAS M3 €ro
BKJIaJ1a B MTOJTYYCHHBIN PE3yibTar.

135. OOGsi3aHHOCTH 1O  BBIIUIATE  BO3HArpaxkJaeHus paboTomarenem
pabOTHUKY (aBTOpPY) HE 3aBHUCUT OT (PaKTHYECKOTO HCIOJb30BAHUS WIIH
HEHUCITOJIb30BaHUS CITYy’)KEOHOTO M300peTeHusI, CIy>KeOHOM TMOJIE3HOM MOJENU WU
CIIy’K€OHOTO TPOMBIIUIEHHOTO o00Opa3ma. Bmecte ¢ TeM oT (akTH4ecKoro
UCTIONb30BaHUs, OOYCJIOBIEHHOTO  XapakTepoM padoT, MOXKET 3aBUCETh
COrJacoBaHHBIM  pabOTHMKOM  (aBTOpoM) M paloTojareiaeM  pa3Mep
BO3HATrPaXICHUA.

136. Beinnata Bo3HarpakiaeHusi paOOTHUKY (aBTOpPY) OCYILECTBISIETCS B
TEYCHHE CpOKa JIEHCTBUS MaTeHTa. B cilydae TOCPOYHOTO MpeKpalieHus 1eHCTBUS
naTeHTa Ha W300peTeHue, MOJIE3HYI0 MOJENb WM TPOMBIINIJICHHBIH 00pasern
(ctatesa 1399 'K P®) Bbimiata Bo3HArpakxJA€HUsI IPEKPAILAETCS.

[Ipu 3TOM, ecnu neficTBUE MaTeHTa Ha N300peTeHHE, MOJIE3HYI0 MOJIEb WIH
MPOMBINIUICHHBIH ~ 00paszer; BoccraHaBiuBaeTcsi (ctaths 1400 TK  P®D),
BOCCTAHABIIMBAETCS M 00513aHHOCTD IO BHITLIATE BO3HATPAXKACHUS.

Ecnu  nocpouyHoe mnpekpallleHHe JEHCTBUS IATEHTa Ha H300peTeHHeE,
MOJIE3HYI0 MOJIENIb WJIM TPOMBIIUICHHBI 00pa3el] OCYIIECTBICHO C IENbI0
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MIPEKPAIICHNS BBIMUIATHI BO3HATPAXKIACHUS (HAmpuMmep, N300peTeHrne MPOI0JDKAST
HCIIOJB30BaThCA B IPOM3BOJCTBE), PAaOOTHUK (aBTOpP) BIIpaBe TpeOOBaTh OT
paboTonarens Bo3MelleHus YOBITKOB (yHKTHI 1 1 4 ctatbu 10 'K P®D).

ITpu npumenenun nynkra 3 ctatbu 1400 'K P® cienyer uMeTh B BUAY, UTO
JIMI0, UCTIONB3YIOLIEe H300pEeTeHHEe, IMOJIE3HYI0 MOJENIb WM MPOMBIIUICHHBIN
oOpa3zer; 0JJHUM H3 crioco00B, Ha3BaHHBIX B NMyHKTE 2 cTaThu 1358 'K PO, B ToM
YHCJIe OCYHIECTBIISIONIEE MPEUIOKEHUE K MPOJIaXke, MPOIaKy TOBAPOB, COXPAHSET
MpaBO Ha JajJbHEHIEe HCMHOJb30BAHUE HW300pPETEHHUSI, TMOJIE3HOM MOJEIU WIIU
IPOMBIIIJICHHOTO O0pa3lia TeM ke crmocodoM U B TOM ke o0beme (TpaBo
MOCJIENO0JIb30BaHMs),  JOKa3aB, 4YTO MPOU3BOACTBO  (NPUTOTOBJIEHUE K
MPOU3BOJICTBY) TOBapa, B KOTOPOM HCIOJb30BaHbl H300peTeHUE, TOJIe3Has
MOJIEIb WM TPOMBIIIJIEHHBIA 00pas3el, OCYyIIeCTBIECHO B TMEpUo] 1O
BOCCTAHOBJICHUS JCHCTBHS NTATEHTA.

137. Ha TpebGoBanusi O BbIIJIATE BO3HATPAXKICHUS PACIPOCTPAHSIETCS
001U CPOK UCKOBOM TABHOCTH, IPEIyCMOTpeHHbIHN cTaTheit 196 'K PO.

[Ipu HamuuuK 3asBJICHUS] OTBETYMKA O IPUMEHEHUH MOCIEICTBUI MPOITyCcKa
CpOKa WCKOBOM JaBHOCTH COOTBETCTBYIOIIEE BO3HATPaXJICHHE B CYyJIeOHOM
MOPSIJIKE MOXET OBITh B3BICKAHO 3a TPU T0Ja, MPEIIICCTBOBABIINX JaTe
oOpalreHus B Cy/I.

138. B cuny nynkta 3 crarbu 772 'K PO npaBa ucnoJHATENS U 3aKa3urKa
Ha pe3yJabTaThl padoT, KOTOPHIM TMPEAOCTAaBISETCS MpaBOBas OXpaHa Kak
pe3yabTataM MHTEJUICKTYyaIbHOM JESITEIBbHOCTH, OMNPEICIOTCS M0 MpaBUiiaM
pazgena VII T'K PO.

Ecnu B paMkax UCHOTHEHUsSI JOTOBOpa Ha BBHINIOJHEHHWE HAy4HO-
UCCIIEIOBATENIbCKUX, OIBITHO-KOHCTPYKTOPCKUX W TEXHOJIOTMYECKUX padboT
CO3/laH TATEHTOCIIOCOOHBIM  pe3yJabTaT HWHTEIJICKTYalIbHOW  JEATEIbHOCTH,
CO37laHME KOTOPOro HE OBUIO MPSAMO MPETyCMOTPEHO JTOTOBOPOM, IMPaBO Ha
MOJIyYCHHE TMAaTeHTa Ha M300peTeHHEe, TOJIE3HYIO MOJEIb WM TPOMBIIUICHHBIN
obpazenr B cwiy mnyHkta 1 crareu 1357, mynkta 1 cratem 1371 TK PO
NPUHAICKUT — MOAPSIAYUKY  (UCIIOJHUTENI0), €CIU  JOTOBOPOM  MEXKIY
WCIIOJTHUTENIEM U 3aKa3uMKOM HE MPEIyCMOTPEHO MHOE. B wacTtHOCTH, ¢ yuyeToM
U3JI0)KEHHOTO0, a Takxke mojokeHud ctatb 772 'K PO 3aka3unky MOXKET OBITH
nepeaHo NpaBo Ha MOJIyYeHUE MaTeHTa.

[Topsimok UCTIONB30BAHUS TAKOTO pe3yJibTaTa 3aKa3uMKOM OTpee/sieTcs Ha
ocHoBanuu crateu 1371 I'K PO.

139. CormacHo cratbsm 1248, 1398, 1441, 1513 TK P® pemienus
PocnarenTa u geaepasibHOr0 opraHa UCIOJTHUTEILHON BIACTH MO CEJICKIIMOHHBIM
JIOCTUKEHUSIM, TIPUHSTHIE TI0 pe3yjbTaTaM pPACCMOTPEHHUS BO3PaXKEHUN MPOTUB
BBIJIJaY MMAaTeHTa Ha M300peTeHre, MOJIe3HYI MOJIelb, MPOMBIIUICHHBIN 00pasell,
3asBJICHUM TMPOTUB BBIJAYM IMATEHTAa HAa CEJEKIMOHHOE JIOCTUXKEHHE, a TaK¥kKe
BO3PAKEHUIN TMPOTUB NPEAOCTABICHUS MPABOBOM OXpaHbl TOBApPHOMY 3HAKY,
HAaMMEHOBAHUIO MECTa MPOUCXOXKACHUS TOBapa WJIM HUCKIIOYUTEILHOTO MpaBa Ha
paHee 3aperucTpUupPOBAHHOEC HAUMEHOBAHUE MECTA MPOUCXOXKICHUSI TOBapa, MOTYT
OBITh OCIIOPEHBI B CY/IE€ B YCTAHOBJIECHHOM MOPSIKE.
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[Ipu paccMOTpeHMH TaKuX 11 CyAaM CIEIYEeT YUUTbIBATh, YTO HAPYIICHHUS
Pocnarentom,  ¢denepanbHbIM ~ OpraHoOM  HMCHOJHUTENBHOM  BJIACTH IO
CEJICKIMOHHBIM  JOCTHJKCHHSIM  INPOLEAYPBl  PACCMOTPEHHUS  BO3PAXKEHUH,
3asBJICHMM NPOTUB BBIJAYM IIATEHTAa WM IPOTHUB NPEIOCTABICHUS IIPaBOBOU
OXpaHbl TOBAPHOMY 3HAKY, HAUMEHOBAaHUIO MECTa IPOMCXOXKICHHS TOBapa WU
VCKIIIOUYNTEIILHOTO IIpaBa Ha pPaHEE 3aperMCTPUPOBAHHOE HAMMEHOBAaHUE MeECTa
IIPOUCXOXKJICHNS TOBapa SBIIAKOTCA OCHOBAaHHWEM JUIA IIPU3HAHUSA IIPUHATOTO
HEHOPMATHBHOI'O MPABOBOI'O aKTa HEJIEWCTBUTEIBHBIM TOJBKO IPU YCIOBUH, €CIU
3TH HAapYLIEHUS HOCAT CYIIECTBEHHBI XapakTep M HE MO3BOJIIU BCECTOPOHHE,
MOJIHO M OOBEKTUBHO PACCMOTPETH YKA3aHHBIE BO3PAXKEHUS, 3aIBICHUS.

140. TIlpu paccMoTpenuu nen o0 ocmapuBaHuM pemieHuil PocmareHTta u
(denepaibHOro OpraHa UCIOJIHUTEIBHON BIACTH MO CEJIEKIIMOHHBIM JOCTHKEHHUSIM,
IOPUHATBIX MO pe3yJbTaTaM pPAacCMOTPEHHUS BO3PAKEHUW, 3asBICHUI MOJAaTelb
BO3Pa)KEHUS, 3asIBIICHUS BIPABE MPEJCTABIATD JI0KA3aTEIbCTBA, KOTOPbIE HE ObLIN
IIPEIMETOM  MCCIIEIOBAaHUSA AJAMUHUCTPATHUBHOIO OpraHa IIpU BBIHECEHUU
OCIIAPUBAEMOTr0 PpEUIEHUs, I OIPOBEPKEHUS BBIBOJOB JTOrO OpraHa, He
JOTOJHASA IPU 3TOM HW3HAYAJIBHO IIOJAHHOE BO3PAKECHUE, 3asBICHUE HOBBIMU
noBojamMu (OCHOBaHHUSMH). JIOKYMEHTHI, NOMOJHSIOIIME H3HAYAJIbHO IOJAHHOE
BO3pPaXE€HUE, 3aBICHUE MOTYT OBITh IOJIOXKEHBI B OCHOBY CaMOCTOSITEIBHOTO
BO3PAXEHUS, 3asBJICHHUS.

[IpaBooOnaaaTesb, MPOTUB KOTOPOTO OBLIO MOJAHO BO3PAKEHUE, 3asBIICHUE
HE MOKET OBbITh JIMIIEH IpaBa B CyAE€ NPU PACCMOTPEHHM Jela O MPOBEpKE
3aKOHHOCTHU OCIIapMBAEMOr0 HEHOPMATHBHOI'O MPABOBOTO aKTa MPUBOJUTH JIFOObIE
JIOBOJIbI M TPEACTABIATh J0KA3aTeNbCTBA, B TOM YHUCIE T€, KOTOpPblE HE ObLIN
peaMeToM paccMoTpeHusi B Pocnatente, penepaibHOM Oprane UCHOJIHUTEIbLHOM
BJIACTH 1O CENEKIIMOHHBIM JOCTUXKEHUSIM.

Kpome Toro, m mpaBooOnagarenb, U MOJAATENb BO3PAXKEHMS, 3asBIICHUS
BIIPABE NPEICTABIIATH JOIOIHUTENIBHBIE T0KA3ATENBCTBA 10 CYIECTBY IMOJAHHOTO
BO3PAXKEHUS, 3asBJICHUS U IPUHATOrIO HA €r0 OCHOBE PEIICHUS B ONPOBEPIKEHUE
JIOKA3aTeNIbCTB, MPEACTABISEMbIX HWHBIMU JIMIIAMM, YYacCTBYIOUIMMU B g€,
HEIOCPEACTBEHHO B CY/.

YcTaHoBNIEHHE CYOM OOCTOSITENIbCTB, HA KOTOPbIE CTOPOHBI HE CCHUIAIUCH
P PACCMOTPEHHM BO3PAKEHUS, 3asBJICHMS, MOMJICKUT YUYETy IMPHU B3BICKAHUU
Cy1eOHBIX PACXO/IOB.

B cayuwae ecnu pemenue PocmatreHta W eaepanbHOro  OpraHa
WCIIOJIHUTENIbHON BJIACTU TIO CEJEKIMOHHBIM JOCTHXKEHUAM MOMJIEKUT OTMEHE
UCXOJI U3 JI0Ka3aTeIbCTB, MPEICTABICHHBIX HEMOCPEACTBEHHO B CY, CyneOHbIe
pacxolpl TOAJIekKAT BO3JIOXKEHUIO Ha JIMLO, HMX TNpeacraBuBuiee (dacth |
cratbu 111 ATIK PD).

Pocnarent, QenepanbHBIi  OpraH  HCHOJHUTEIBHOW  BIACTH  TIO
CEJICKUMOHHBIM  JOCTHKEHUSM  BIIpaBE€  MPEACTABIATh  JIONOJIHUTEIbHBIE
JI0Ka3aTeJIbCTBA M0 CYIIECTBY MMOAAHHOTO BO3PAXKEHHSI, 3asIBJICHUS U IPUHATOTO Ha
€ro OCHOBE PEILIEHUsI B OMPOBEPKEHUE JOKA3aTEIbCTB, MPEACTABISEMbBIX UHBIMH
JULAMH, YYaCTBYIOLIMMU B JIENIE.
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141. Ecnu mo pe3yabTaTaM pacCMOTPEHUs Jieja 00 OCapUBAHUU PEIICHUS
PocnarenTa, NpuHATOrO MO pe3ynbTaTaM pacCMOTpEHUsi Bo3paxkeHus, CyaoM Mo
WHTEJUIEKTYaJlbHBIM MpaBaM YCTAHOBJIEHO, YTO JAHHbI HEHOPMATUBHBIN
MIPABOBOM aKT HE COOTBETCTBYET 3aKOHY WJIM MHOMY HOPMAaTUBHOMY IIPAaBOBOMY
aKTy W HapyllaeT IpaBa M 3aKOHHBIE WHTEPECHI 3asBUTEJNS, TO CYJl COTJIACHO
gyactu 2 ctatbu 201 AIIK P® npuHumaer penieHue O MPU3HAHUK ATOTO aKTa
HEJICHCTBUTEIBHBIM U B PE30JIIOTUBHON YacTH HAa OCHOBAHWM MYyHKTa 3 4dactu 4
cratbu 201 AIIK P® yka3siBaer Ha oOs3aHHOCTH PocnaTeHTa ycTpaHHUTH
JOMYUIEHHbIE HApYLIEHUS NPaB M 3aKOHHBIX MHTEPECOB 3asSBHUTEINS B pa3yMHbIN
CPOK.

[Ipu ormeHe pemeHust PocriaTeHTa B CBSI3U € CYIIECTBEHHBIM HAPYIICHHEM
IPOLETYPbl €ro NPUHATHS WIM OPH HAIMYUUA OOCTOATENBCTB, KOTOPHIE HE MOTYT
OBITh YCTPAaHEHbI HA CTAAUM CyaeOHOro oOxanoBaHus peuieHus PocnarteHra, cya
BIIpaBe 00s3aTh PocnaTeHT paccMOTPETh COOTBETCTBYIOIIMNA BOIIPOC MOBTOPHO, C
Y4ETOM PELICHUS CYa.

OtMmensiss pemienue PocnaTeHTa, Cyll TakKe BIOPABE B Clydae MPHU3HAHUS
YCTaHOBJIEHHBIMU (PAKTUYECKUX OOCTOSITENIbCTB, TPEOYIOMIMXCS sl BBIHECEHUS
COOTBETCTBYIOLLIETO pelieHus, 00s13aTh PocrnaTeHT BbIIaTh NATEHT, MPEIOCTABUTD
MPAaBOBYID OXpaHy TOBAapHOMY 3HAKY, HAaMMEHOBAHUIO MECTa MPOUCXOXKICHUS
TOBapa WX NPEIOCTABUTh UCKIIOYUTEIBLHOE MIPABO HA PAHEE 3aPETUCTPUPOBAHHOE
HAaMMEHOBAaHHUE MECTa MPOUCXOXKACHHUS TOBapa, BOCCTAHOBUTH WJIM aHHYJIHPOBATH
NaTEHT, BOCCTAHOBUTHh WJIM MPEKPATUTh IPABOBYID OXpaHy TOBAPHOIO 3HAaKa,
HAaMMEHOBAaHUA MeECTa TMPOMCXOXKACHUS TOBapa, aHHYJIMpPOBAaTh 3allliCh B
['ocynapcTBEHHOM peecTpe HAMMEHOBAHW MECT MPOUCXOXKIEHHUS TOBAPOB U BCE
CBUJETENbCTBA 00 HCKIIOYMTEIIbHOM I[IpaB€ Ha paHee 3aperucTpUpPOBAHHOE
HAaMMEHOBAaHHUE MECTa MPOMCXOKICHUS TOBApa.

142. Pemenue PocriareHTa 0 IpU3HAHUN HEACHCTBUTEIIBHBIM MaTCHTA WIIN
MpPEAOCTABICHUS MPABOBOM OXpaHbl TOBAPHOMY 3HAKYy, HAUMEHOBAHHUIO MECTa
IIPOUCXO0KJICHNS TOBapa BCTYNAET B CUJIy CO JHS €ro NpUHATHA. Takoe pelieHne
BJICUET AHHYJIMPOBAHUE NATEHTA, MPEKPAIICHHE MPABOBOM OXpaHbl TOBApHOTO
3HAKA W TPEKPAIIECHUE COOTBETCTBYIOLIErO HCKIIOUUTEIBHOIO IIpaBa C JaThl
nogauu B PocraTeHT 3asBKU Ha BblAauy NATEHTA, PETHUCTPALIMIO TOBAPHOTO 3HAKA,
aHHYJIMPOBaHUE 3alUCH B ['OCYyapCTBEHHOM pEECTpe HAMMEHOBAaHUN MECT
MpOUCXOXKIeHUsT ToBapoB Poccuiickoii denepanuu U BCEX CBUJIETEIBCTB 00
UCKJIIOUUTETFHOM TpaBe Ha TAKOE HAUMEHOBAHUE MECTa MPOUCXOXKIACHHUS TOBapa.

CnenoBaTenbHO, HE MOTYT OBIThb MNpPU3HAHBI HAPYIICHHEM MpPaB JIMIIA,
KOTOpOMY OBUIM BbIJAaHbl MATEHT, CBUACTEIILCTBO HA TOBAPHBIA 3HAK WIHU
CBUJETEIBCTBO 00 HCKIIOUHUTEILHOM T[paBe Ha HAUMEHOBAaHUME MecTa
MPOUCXOXKJICHUS TOBapa, ACHCTBUS MHBIX JIUIl MO HUCIOIb30BAHUIO U300pETEHUS,
MOJIE3HON MOJENN WM MPOMBILIUIEHHOTO 00pasiia, MaTeHT Ha KOTOpble MpPU3HAH
BIIOCJIEICTBUM HENECUCTBUTENBHBIM, 110 HCIOJB30BAHMIO TOBApPHOIO 3HAKAa,
HAaUMEHOBAaHUSI MeECTa MPOMCXOXKIEHUS TOBapa, MPEJOCTaBIECHUE MTPaBOBOM
OXpaHbl KOTOPOMY BITOCJIEICTBHH IPU3HAHO HEJAEHCTBUTEIbHBIM.

[locne mnpu3HaHUS  HEACHCTBUTEIBHBIMM  MAaTEHTA, MPEAOCTABICHUS
IIPaBOBOI OXpaHbl TOBAPHOMY 3HAKY JIMLIEH3UOHHBIE JJOTOBOPHI, 3aKIOYEHHbIE Ha
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OCHOBE IAaTE€HTa WJIA CBUIETEIbCTBA HA TOBAPHBIA 3HAK B MEPUOJ UX JEHUCTBHSI,
COXpaHSIOT JICUCTBUE B TOW Mepe, B KaKOW OHM ObUIM UCIOJIHEHBI K MOMEHTY
BBIHECEHUSI ~ PELICHHS O  [PU3HAHUM  HEJACHCTBUTEIBHBIMU  TMAaTEHTA,
MPEAOCTABJIEHUS PABOBOM OXPaHbl TOBAPHOMY 3HAKY.

143. TlaTeHT MOXET OBITh OCIIOPEH B TEUCHHE CPOKA €ro JEUCTBUS JIFOOBIM
JIMIIOM, a 0 MCTEYEHUU CPOKa JIEUCTBUS — 3aMHTEPECOBAHHBIM JIULIOM (ITYHKT 2
ctatbu 1398 'K PD).

C yderom 3TOro K TpeOOBaHMAM O MPHU3HAHUHM MATEHTa Ha HM300peTEeHUeE,
MOJIE3HYIO MOJIEJIb MJIM MTPOMBILUICHHBIA 00pa3el HeIeCTBUTEIbHBIM B MIPEeIax
CpPOKa JACHCTBHS NATEHTa CPOKU JABHOCTH, NpeaycMoTpeHHble raasor 12 'K PO,
HE IPUMEHSIOTCS.

144. B cuny nynkra 6 ctateu 1398 I'K P® nuneH3nOHHBIE TOTOBODBI,
3aKJII0YEHHbBIE Ha  OCHOBE MaTEHTAa, MPU3HAHHOTO BIIOCJIE/ICTBUU
HEJCUCTBUTEIbHBIM, COXPAHSIIOT JACWCTBUE B TOW Mepe, B KAKOW OHHU ObLIM
VICITOJIHEHBI K MOMEHTY BBIHECEHMSI PEILIEHUS O HENEUCTBUTEIBHOCTH TATEHTA.

COOTBETCTBEHHO, C MOMEHTa IIPU3HAHMS MNaTeHTa HEICHCTBUTEIbHBIM
3aKJIFOYEHHBIE JTUIEH3UOHHBIE I0TrOBOPBI IIPEKPALIAOT CBOE JIEUCTBHE.

C y4eToM H3JI0KEHHOTO CyZaM HaJJIEKUT UCXOAUTh U3 CIEAYIOILIETO.

B ynosneTBopeHun TpeOOBaHMS JIMIIEH3MAaTa O BO3BpAaTe JIMLEH3MOHHBIX
IUIaTEeXKEN 3a IIEPHUOL, IIPEAIIECTBYOIUI IIPU3HAHUIO naTeHTa
HEJEHCTBUTEIBHBIM, TOJKHO OBITH OTKA3aHO.

B To ke Bpems JMieH3uMap BOpaBe TpeOOBaTh HEYIUIAYEHHBIX
JMIEH3UOHHBIX JIaTeXEN 32 COOTBETCTBYIOIIUNA MEPHO/I.

Ecnu nmaTeHT npu3HaeTcs HEACHCTBUTENbHBIM B CIy4yae BbIJIaYM MATEHTA C
yKa3aHUEM B HEM B KayecTBE MATEHTOOOJajaress JIMUa, HE SBISIIOLIErocs
TaKkOBbIM B cOOTBETCTBUU C [ K PD, 1 BpI1aeTCa HOBBIM MATEHT C YKA3aHUEM B HEM
HaJJIeKaIllero NaTeHTooO]anarTens, JHIEH3UOHHbIE IUJIaTeXKH, IOIyYeHHbIE
HEHAJIeKAIUM MaTeHTo00aaTeseM, YYUThIBAIOTCS IPU OIpENeTIeHUH pa3mepa
yOBITKOB, BO3MELICHHUs] KOTOPBIX HAAJEKAIMH MaTeHTOOOIaAaTeIb MOXKET
noTpedoBaTh OT HEHA/AJIEXKAILETO.

IIpeaycMOTpeHHBIE HACTOSIIMM ITYHKTOM ITOCTaHOBJICHHSI Pa3bsICHEHHUS
INPUMEHSIOTCS M K JIMIEH3UOHHBIM JOTOBOpPAM O NIPENOCTABIECHUU IIpaBa
WCIIOJIb30BAaHUSI TOBAPHOTO 3HAKa, 3AKIIOYEHHBIM [0 NPHUHATHS pPEUICHUS O
NPU3HAHUUA HEJEUCTBUTENIbHBIM TMPEAOCTABICHUS TPABOBOM OXpaHbl 3TOMY
TOBapHOMY 3HaKy (IyHKT 6 ctathu 1513 'K PO).

145. Tlpu paccMoTpeHun PocmareHTOM BO3paXeHUN NPOTUB BBIIAYU
NaTEeHTa, MPEJOCTABJICHHS MPABOBOM OXpaHbl TOBAPHOMY 3HAKy, HAMMEHOBAHUIO
MeCTa TPOUCXOXKIEHUS TOoBapa WM MCKIIOYUTEIBHOTO TpaBa Ha paHee
3apEerucTpUpPOBAHHOE HAMMEHOBAaHUE MECTa MPOMCXOXKJEHUS TOBapa CyJ BIIpaBe
IIPUOCTAHOBUTH ITPOU3BOICTBO M0 JENIy O HapyIICHUH IPaB.

B ciyuae ecnu nmocie pacCMOTPEHHs JieNia O HapyLIEHUU HCKIIOYUTEIBHOIO
MpaBa Ha MAaTeHT WM HA TOBAPHBIA 3HAK, HAUMEHOBAHUE MECTA MPOUCXOXKICHUS
TOBapa MaTeHT OyAeT aHHYJIUPOBAH WM MPEIOCTaBICHHUE IPABOBOW OXpaHbI
TOBapHOMY  3HaKy, HAauMMEHOBAaHUIO  MeECTa  IMPOUCXOXKIEHUS  TOBapa,
IPEIOCTABICHUE HCKIIOUYUTEIBHOTO IIpaBa Ha paHEE 3aperucTPUPOBAHHOE
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HaUMEHOBAHUE MeCTa  MPOUCXOXKICHUS TOBapa Ooyner PU3HAHO
HEJICHCTBUTEIbHBIM, CYACOHBIA aKT MO JeNy O HAPYIIEHUH HCKIIOYHUTEIHbHOTO
npaBa MOXKET ObITh MEPECMOTPEH MO HOBBIM 00CTOsATENhCTBaM (MyHKT 1 yactu 4
ctatbu 392 I'TIK P®, nynkr 1 wactu 3 crateu 311 AIIK POD).

IIpaBo Ha cekpeT NMPOM3BOACTBA (HOY-XAy)

146. TIlonoxenuss riaBel 75 'K P® ompepensior mopsaoK MpaBOBOU
OXpaHbl CEKPETOB MPOU3BOJCTBA (HOY-Xay), TO €CTh CBEACHHI JTI000T0 Xapakrepa
(MpOM3BOJICTBEHHBIX, TEXHUYECKHX, JSKOHOMHUYECKUX, OpPTaHU3AMMOHHBIX W
JIPYTHUX) O pe3ysbTaTaX MHTEIUICKTYaJIbHOU JAEATEIbHOCTH B HAyYHO-TEXHUYECKON
chepe um 0 cmocobax OCYIIECTBICHUS NPOPECCUOHATILHONW AESATEIbHOCTH,
UMEIOIINX JICUCTBUTENBHYIO WM TOTEHIHAIbHYI0O KOMMEPUYECKYI0 IICHHOCTh
BCJICZICTBUE HEM3BECTHOCTU HMX TPETHbUM JIMIAM, €CJIM K TaKUM CBEICHUSIM Y
TPETHUX JIMIl HET CBOOOJHOrO JOCTyla Ha 3aKOHHOM OCHOBAHMM U 00JIaAaTelb
TaKMX CBEJIEHUNW TNPUHUMAET pa3yMHbIEe MeEpbl Il  COONIOACHHUS  HX
KOH(HUICHIIUATLHOCTH, B TOM YHCJIE ITyTEM BBEACHHUS PEXHMa KOMMEPYECKOM
taiiubl  (ctatbs 1465 I'K P®). [lpu s1oM mnoa KoOH(OUIECHIIHATBEHOCTHIO
uH(pOpMAIUU TOHUMAETCSI 00s13aTeBbHOE JIJISl BBITIOJHEHUS JTUIIOM, TTOJYYHBIITUM
JOCTYyll K OIpeaeseHHoW HH(OpMalnuy, TpeOOBaHHWE HE IepeAaBaThb TaKylo
uH(pOpMaIMIO TpEeThbUM JHIaM Oe3 corjiacusi ee obsanaresns (MyHKT 7 cTaTbu 2
®denepanbHOro 3akoHa «O0 mHboOpManuu, UHOOPMAIIMOHHBIX TEXHOJIOTHUSIX U O
3amuTe HHGOpMaAILIUN).

147. B cuny nynkra 1 crateu 1465 I'K PO (B pemakuun denepanbHOro
3akoHa Ne 35-®3) ¢ 1 oktsa6ps 2014 roma coxpaHeHune KOHOGUACHIIMATHLHOCTH
CBEJICHUI MMEHHO IyTEM BBEJCHUS PEKMMa KOMMEPUYECKON TalHbI HE SIBIIACTCS
00s13aTEIHHBIM.

148. K OTBETCTBEHHOCTHM 3a HAapYIICHHWE WCKIIOUUTEIHLHOTO TIpaBa Ha
cekpeT mpousBojicTBa (ctaThsi 1472 'K P®) MoxkeT ObITh MpPUBICYEHO 000
JMIO, pa3lJIacuBILIEE CBEJIEHUS, COCTABIIAIOIIME CEKpPEeT NPOU3BOACTBA (WU
JIOTYCTUBIIIEE WHBIE HAPYIIEHUS UCKIIOUYUTEILHOTO TMpaBa), B TOM YHCIIE
nyonugHo-1paBoBoe obpaszoBanue (Poccuiickas deneparnus, cyobekt Poccuiickoit
denepannn, MyHUIIMIATBHOE 00pa30BaHKE), €CIIM €r0 OpraH, TOJKHOCTHOE JIHIIO,
MOJyYUBIITUE JOCTYIl K COOTBETCTBYIOILIEH HWHQpOpMAIMK, TaKylo HH(pOpMAIHio
pasrnacunu (ctaths 14 ®denepanpHoro 3akoHa oT 29 utons 2004 roma Ne 98-03
«O xomMepueckoil TaiiHey», cTaThsl 17 PenepanbHoro 3akoHa «O0 uHbopmalmy,
MH()OPMAITMOHHBIX TEXHOJOTUSIX U O 3alllUTe UHPOPMAIIUN ).

IIpaBo Ha ¢pupMeHHOE HANMEHOBAaHUE

149. C yuerom mnonoxenuit nmyHkra 3 crtarbu 1473 T'K PO kaxnoe
IOPUIMYECKOE JIMIO, JCHCTByIOlleE B OPraHU3allMOHHO-TIPaBOBOW  (opme
KOMMEpPUYECKON OpraHu3aliy, JODKHO UMETh OJHO TMOJHOEe (UPMEHHOE
HAaUMEHOBAaHHE Ha PYCCKOM S3bIKE W MOXET HMMETh OJHO COKpAIlEHHOE
¢upmennoe HaumeHoBanue. [Ipu 3Tom cornmacHo nyHkTy 1 ctateu 1473, myHkTy 2
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cratbu 1475 TK P® ¢QupmenHoe HauMEHOBAaHUE TMOJJICKUT OXpaHE CO MJHA
rOCyJIapCTBEHHOM perucrpanuu opuaudeckoro auna. Kakxoil-nubo cneunanbHON
peructpaiuu (UPMEHHOIO HAUMEHOBAHHUSA, YKA3aHHOTO B YUYPEIUTENbHBIX
JOKyMeHTax ropuanyeckoro auna, 'K PO He npeanonaraer.

B cnyuyae u3MeHeHUs NpPOM3BOIBHOM YacTh (PUPMEHHOTO HAMMEHOBAHMS
IpaBO Ha HOBOE (PMPMEHHOE HAMMEHOBAHUE BO3HUKAET CO JHS TOCYJAapCTBEHHOM
perucTpallid  W3MEHEHUM, BHECEHHBIX B  yYpEIUTEIbHBIE  JOKYMEHTBI
OPUIMYECKOTO JIULA.

Opunnueckoe 1Mo BOpaBe HMETh TakXke IO OJHOMY IOJHOMY
(GbupMEHHOMY HAMMEHOBAaHUIO U (WJIM) OJHOMY COKpAaIleHHOMY (UPMEHHOMY
HAaUMEHOBAaHUIO Ha JIIOOOM si3bike HaponoB Poccuiickoii ®enepauuu u (UIN)
WHOCTPAaHHOM s3bIKE. [Ipr 3TOM BO3MOXKHOCTH IOPUIAUYECKOTO JIMIA HUMETH
COKpallleHHO€ (PUPMEHHOE HAMMEHOBAaHME KaK Ha JIOOM S3bIKE HapoJO0B
Poccuiickoii ®enepanuu, TaKk M Ha HHOCTPAHHOM SI3bIKE HE OOYCIOBIIEHA
OJTHOBPEMEHHBIM HAJMYHUEM COKpPAIIEHHOTO (UPMEHHOTO HAaUMEHOBAaHUS Ha
pycckoM si3bike. IIpaBo Ha Takoe (UPMEHHOE HAMMEHOBAaHUE, YKa3aHHOE B
YYpPEOUTENbHBIX JOKYMEHTAX HOPUIMYECKOTO JMIA, TAKXKE BO3HHUKAET CO JHSA
rOCYJapCTBEHHOM pPETUCTPALMM CaMOr0 IOPHUIMYECKOTO JIMLA, €CIM Takoe
HAaUMEHOBAHHWE B JTHUX JOKyMEHTax OBbUIO YKa3aHO W3HAYaJbHO, WJIH CO MIHS
rOCYJapCTBEHHOM pPErucTpalud W3MEHEHUN, BHECEHHBIX B YYpPEIUTEIIbHbIC
JOKYMEHTBI FOPUINYECKOTO JIUIA.

150. B cuny nynkra 4 ctateu 54, nynkra 1 crateu 1473 'K P® npaBo nHa
(upMeHHOE HAaMMEHOBAaHHWE BO3HUKAET TOJBKO Yy IOPUAMYECKOro JIMIIA,
SBJISIFOILIETOCS KOMMEPUYECKOM OpTraHU3alnEeH.

HanmMenoBanusi HekoMMepueckux opranuzauuid (ctates 4 denepanbHOro
3akoHa oT 12 ssHBaps 1996 roga Ne 7-O3 «O HEKOMMEPUYECKUX OpPraHU3aLUsAX») HE
ABJIAFOTCS  CPEICTBOM HMHIMBUAYAJIM3allMd IOPUAMYECKUX JMI B CMBICIE
nojoxeHui yactu yerBeprod 'K P®, Ha HUX HE pacnpoCTpaHsAETCs IpaBoOBas
oxpaHa, yctaHoBjeHHas naparpadom 1 rimassl 76 'K PO.

BBuny storo mpasunia, npenycMoTpeHHble ctatheid 1473 T'K PO, B Tom
YUCIJIE 3allpPeThl, COAEpKAIIMECS B ITYHKTe 4 3TOW CTaThbH, HA HEKOMMEPUYECKHE
OpraHU3allU HE PaCIIPOCTPAHSIIOTCS.

Bmecre ¢ TeM mpaBo Ha HaWMMEHOBAaHHE HEKOMMEPYECKOW OpraHM3alvn
MOKET OBITh 3alMIIEHO OT JEHCTBUA TPETHUX JIMII, SBISIIOUIUXCS aKTOM
HEJ0OOPOCOBECTHOM KOHKYPEHLIMU WIIM 3JI0yNOTPEOJICHUEM IPABOM, HA OCHOBAHHUH
nonoxxeHut crateu 10 'K PO, denepanbHoro 3akona «O 3alMTe KOHKYPEHIANY,
cratbu  10.bis  Tlapmxckoir  koHBeHiuu. KpomMe TOro, HaWMMEHOBaHUIO
HEKOMMEPYECKON OpraHu3alid MOXKET ObITh IPEIOCTaBIIEHA IPABOBAsi OXpaHa Kak
KOMMEpYECKOMY OOO3HAaYEHUI0 B ClydasX, MNpPeAyCMOTpeHHbIX mnaparpadom 4
riaBel 76 ['K PO.

He otHocstiTest K hrpMeHHBIM HaWMMEHOBaHUSAM B cMbIciie monoxkenuid ['K PO
HAaUMEHOBAHUSA HE ABISIOIIMXCS  IOPUIMYECKUMH JIMIAMU  OOBEAMHEHUMN
IOPUIUYECKUX JINLI.

151. Tlox cnoBamu, TPOU3BOAHBIMHU OT O(UIMATHHOTO HAMMEHOBAHUS
«Poccuiickas @enepanus» unn «Poccusi», B cMmbicie ab3ama BOCbMOro MmyHKTa 4
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cratbu 1473 I'K P® cnemyer moHHMMarb B TOM YHCJE CIIOBO «POCCHUCKUI»
(¥ MpOU3BOAHBIC OT HETO) KaK Ha PYCCKOM S3BIKE, TaK U HA MHOCTPAHHBIX A3BIKAX
B PYCCKOM TPAHCKPUIILIUU, HO HE CIIOBO «PYCCKHUI» (M TPOU3BOAHBIEC OT HETO).

152. TlpumenutenbHo K moamyHKTy 1 myHkrta 4 ctateu 1473 'K PD B
dbupMeHHOE HAaMMEHOBAHHUE HOPHUIUYECKOrO JIMI[A HE MOTYT BKJIIOYATHCS TaKkKe
MOJIHBIE WJIM COKpAlllEeHHbIE HAMMEHOBAaHUS MEXIOCYAapCTBEHHBIX COIO30B
(manpumep: CoapyxectBo HezaBucumbix ['ocymapcts, CHI'; EBpasumiickuit
skoHOMHYeckui coto3, EADC, EBpA3DC).

153. TpeboBanus k pupMEeHHBIM HAUMEHOBAHUAM Psifa IOPUANYECKUX JIULL
(Hampumep, KPEOUTHBIX OpTaHMu3aluii, NMPOo(ecCHOHANBHBIX YYaCTHUKOB PBHIHKA
LEHHBbIX Oymar, YHUTapHbIX NPEIIPUATUI) ONpPEIEIeHbl HE TOJIbKO cTatbein 1473
['K P®D, HO U UHBIMU 3aKOHAMH, BBOJASIIMMHU JOTOJHUTEIIbHBIE TPEOOBaHUS K
(UpMEHHBIM HAaWMEHOBAHMSM TaKHX HOPUANYECKUX JHI (Hampumep, cTatbs 7
®denepanbHoro 3akona ot 2 aexadps 1990 roma Ne 395-1 «O Gankax u 6aHKOBCKOM
nesaTebHOCTHY, DeaepanbHbli  3akoH oT 22 ampens 1996 roma  Ne 39-03
«O pbHKe LIEHHBIX Oymar», cratest 4 denepanbHoro 3akoHa oT 14 Hos6ps 2002 rona
Ne 161-®3  «O  rOCYHapCTBEHHBIX M MYHHUIMOAIBHBIX  YHUTAPHBIX
MPEATNPUATUIX) ).

154, B cuny nysnkrta 3 crateu 1474 I'K P® 3ammure momiexxut
UCKJIIOYUTENIbHOE IpaBO Ha (UPMEHHOE HAUMEHOBAHME IOPUAMYECKOIO JIMIIA,
paHbpllIE  JIpPyroro BKJIIOUYEHHOrO0 B EOWMHBIM  TOCYIAapCTBEHHBIM  pEECTp
opuguueckux aun (nanee — EI'PIOJI), BHe 3aBUCHMOCTH OT TOrO, Kakoe U3
IOPUIUYECKUX JIUL PaHbIlle MPUCTYIHIO K COOTBETCTBYIOIIECH 1€ATEIbHOCTH.

Bmecte ¢ Tem B 3amure mnpaBa Ha (UPMEHHOE HAaWMEHOBAHHE
IOpUJIMYECKOTO JIMIA, paHblie Japyroro BkiatoueHHoro B EI'PHOJI, moxeTr ObITh
oTkazaHo Ha ocHoBaHuM ctaThu 10 I'K P®, ecniu Oyner ycTaHOBIEHO, YTO 3TO
JULO HAYaJl0 3aHUMAThCS KOHKPETHBIM BHJIOM JEATEIBbHOCTH C  LENbIO
BOCIIOJIB30BAThCS pPEMyTalMed JUIAa, KOTOPOE TaKyl JEATEIbHOCTh Hadallo
OCYLIECTBJISAThH PAHEE.

155. Tpeboanue MPEKPATUTH UCIIOJIb30BaHUE (bupMEeHHOTO
HAaUMEHOBAHHUS, TOXKIECTBEHHOTO (PUPMEHHOMY HaMMEHOBAHMIO MTPaBOOOIIaIaTeNs
WIM CXOJHOT'O C HUM JI0 CTEIIEHHW CMEUIEHUS, B OTHOILIEHUH BHUJIOB JIESTEIBHOCTH,
AHAJIOTUYHBIX BUJAM JIEATEITLHOCTH, OCYIIECTBIISIEMBIM TPAaBOOOIAaIaTeNIeM, UM
U3MEHUTh (UPMEHHOE HAMMEHOBAHUE, a TaKXe€ BO3MECTUTh MPaBOO0JIAATENIO
NpUYUHEHHbIE YOBITKM B cuily nyHkTa 4 crateu 1474 'K PO moxer 3asBUTH
TOJIBLKO MPaBO00Ia1aTEb.

B xozme paccMOTpeHusi COOTBETCTBYIOIIETO CIOpa CYAOM JOJIKHO OBITh
YCTaHOBJICHO, YTO MCTELl M OTBETYMK MMEIOT TOXKIECTBEHHBIE WM CXOJHBIE /10
CTENEHU CMEIIeHUs (UPMEHHbIE HAUMEHOBAHMS M (PAKTUYECKH 3aHUMAIOTCH
KOHKPETHBIMHU YCTAaHOBJIEHHBIMU CYJIOM aHAJIOTUYHBIMU BHJIAMHU JIEATEITLHOCTH.

Paznmuune opraHm3aniMoHHO-TIPaBOBOW (OPMBI KaK 4YacTH (PUPMEHHOTO
HAaUMEHOBAHUSA HCTIA M OTBETUYMKA caMO MO ce0e HEe CBHUIETENbCTBYET 00
OTCYTCTBHMH HapyIIeHHs MpaBa Ha PUPMEHHOE HAUMEHOBAHHUE.
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TpeboBanue o mpekpalieHUH UCIOIB30BaHUS (PUPMEHHOTO HAUMEHOBAHMS
IOJJICKUT YIOBJIETBOPEHHUIO, €CJIM HApPYyIIEHHE HMEET MECTO Ha MOMEHT
BBIHECEHUS CYJIOM PEIICHHUS.

[Ipu 3TOM HEOOXOAMMO YYHUTBIBATH, YTO BHIOOP cIocoOa MpeKpaleHUs
HapylIEHUs WCKIIOYUTENBHOIO IpaBa — IPEKpalICHUE  HCIOJIb30BaHUSA
(UPMEHHOTO HAMMEHOBAaHUS B OTHOILUEHUM KOHKPETHBIX ONPEIEIEHHBIX CYJIOM
BUJIOB JICSATEIIBHOCTH WIM HW3MEHEHHWE (QPUPMEHHOTO HAaWMEHOBAHUS B CHILY
nyHkta 4 crateu 1474 I'K P® (B pepakumu PenepanpHoro 3akoHa Ne 35-D3)
INPUHAIJIEKUT HE HCTILY, a OTBETYMKY. B CBSI3U C 3THUM B pE30JIIOTUBHON 4YacTh
pelieHusi Cyja, YCTAaHOBHBIIETO (DakT HapylieHuss mpaBa Ha (HUPMEHHOE
HAaMMEHOBAaHHWE UCTLA, YKa3bIBAa€TCS HA 3alpeT OTBETYMKY OCYLIECTBISATh
ONpEJENCHHbIE  BUIbl  JEATEIBHOCTH IMOJ  ONPEACIICHHbIM  (UPMEHHBIM
HauMeHOBaHHEeM. BpiOOp cmoco0a HCIOTHEHUS TaKOro pelIeHHs cyna
OCYLIECTBIISIETCS. OTBETYMKOM HA CTAIUU WUCIIOJIHEHHSI PELIEHUS Cy1a.

HckoBasgs NTaBHOCTb paclpoCTpaHseTcss Ha TpeOOBaHMS O BO3MEILEHUU
yOBITKOB, TPUYMHEHHBIX HENPABOMEPHBIM  HCHOJIb30BaHUEM (UPMEHHOTO
HAaMMEHOBAaHUSI.

Oprany, OCYLIECTBIISIOIIEMY rOCyAapCTBEHHYIO PETUCTPALIUIO
IOpUJINYECKUX JIUI, HA OCHOBaHUM NyHKTa 5 ctathu 1473 'K P® npenocraBieHo
IPaBO MPEIbSIBUTH B CyJl TOJBKO UCK O MOHYXICHUHU K U3MEHEHUIO (PUPMEHHOTO
HAaMUMEHOBAaHHUA W TOJBKO B TOM cCllydyae, €clId (PUPMEHHOE HaMMEHOBaHHE
IOPUIUYECKOTO JIMI]a HE COOTBETCTBYET TpeOOBaHUAM NYHKTOB 3 wiu 4 3TOoM
ctaTbM. Takol MCK MOXeT ObITh TMpeAbsBIEH B Cyld, M[OKa JEHCTBYET
MCKJIIOUUTENbHOE MPaBO Ha ((UPMEHHOE HAMMEHOBAHUE.

NHpM numam npaBo TpeOOBaHUS OT IOPUIMYECKOTO JIMIA MPEKpAICHUS
HapyleHus nonoxenui naparpada 1 rinasel 76 'K PO He npegocrapiieHo.

156. B Poccuiickoit ®enepanuui MOMJICKUT OXPaHE HCKIIOYUTEIHHOE
npaBo Ha (pUpMEHHOE HAMMEHOBAHHWE B TOM YHCJIE MHOCTPAHHBIX HOPUIUUYECKHX
mun (ctaths 8 [TapukcKoil KOHBEHIUN).

IIpaBo Ha TOBapHBIi 3HAK U IPABO HA 3HAK 00CIyKUBAHUSA

157. B cuny nynkra 1 cratenm 1484 'K P® HCKIIOYMTENBHOE IPaBO
UCIIOJIb30BAaHUSl TOBAapHOIO 3HAKa MNPUHAMJIEKUT JIMIY, HAa UM KOTOPOTO
COOTBETCTBYIOIINI TOBAPHBIN 3HAK 3apETUCTPUPOBaAH (IIPaBOOOIIAIATENIO).

CrnenoBarenbHO, JHILy, HA UMSI KOTOPOTO 3apErMCTPUPOBAH TOBAPHBIM 3HAK,
HE MOKET ObITh OTKA3aHO B 3all[UTE NPpaBa Ha TOBAPHBIN 3HAK (aXKe B clyyae, €clid B
CyJl TPEICTABISIOTCS JOKA3aTelbCTBa HEMPABOMEPHOCTH PErMCTPALMK TOBAPHOTO
3HaKa) J0 MPU3HAHUSA MPEIOCTABICHHS PABOBOM OXPaHbl TAKOMY TOBAPHOMY 3HAKY
HEJCHCTBUTENLHBIM B TOpSAKE, MpeaycMoTpeHHoM crtathedl 1512 T'K PO, wmm
NPEKpAIECHNs] MPAaBOBOM OXpaHbl TOBAPHOI'O 3HAKA B MOPSAKE, YCTAaHOBJICHHOM
crarbed 1514 'K PO.

BMmecte ¢ Tem cyz BOpaBe OTKa3aTh JIMILY B 3alLWTE €ro MpaBa Ha TOBAPHBIN
3Hak Ha ocHoBaHuu ctath 10 I'K P®, ecnu mo marepuanaMm jaena, UCXonas U3
KOHKPETHBIX  (PAKTUYECKUX  OOCTOSITENbCTB, JACUCTBUS 10 MPHOOPETEHUIO
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COOTBETCTBYIOIIETO TOBAapHOIO 3Haka (M0 TOCYJapCTBEHHON peructrpanuu
TOBApHOTO 3HAaKa (B TOM 4YHCIE MO TOJaye 3asBKA HAa TOBAapHBIM 3HAK), IO
NPUOOPETEHUIO UCKJIIOUUTENIBHOTO TpaBa Ha TOBAapHBIM 3HAK HA OCHOBaHHUH
JIOTOBOPa 00 OTUYKJIEHUHM UCKITIOYUTEIBHOTO MPaBa) WK JEUCTBUS IO TPUMEHEHHUIO
KOHKPETHBIX MEp 3alIUThl MOTYT ObITh KBATM(DPUIMPOBAHBI KaK 3710YNOTpeOsieHUE
IIPABOM.

Hewucnonb3oBanue TOBapHOTO 3HaKa MpaBooOiagaTesieM, oOpaliaomumcs 3a
3alIUTON MpUHAIJIESKAIIET0 €My IpaBa, caMO MO ce0e HE CBHUIETEIBCTBYET O
37I0YTIOTPEOICHUH TTPABOM.

158. B cuny crateum 1480 I'K P® peructpamnus TOBapHBIX 3HAaKOB B
['ocynapCTBEHHOM peecTpe TOBAapHBIX 3HAKOB W 3HAKOB OOCIYyXHUBaHUS
Poccuiickoii ®@enepaunn (ganee — ['ocy1apCTBEHHBIN peecTp TOBAapHBIX 3HAKOB)
OCYIIECTBIIsIETCs PocnaTeHToM B MOPSAJAKE, YCTAHOBJIEHHOM IYHKTOM |
cratbu 1503 I'K PO.

[lIo cmbicny monoxenuid myHkta 1 crateu 1477, cratem 1481, mynkra 1
cratbu 1484 T'K P® o6o3HaueHHe, KOTOpPOE 3asBICHO Ha TOCYJIApPCTBCHHYIO
PETUCTpAIMIO U MPOXOJUT AKCIepTU3y B PocmareHre, 10 JaThl €ro perucTpaiu B
['ocynapcTBEHHOM peecTpe TOBAPHBIX 3HAKOB TOBAPHBIM 3HAKOM HE SIBJISIETCSL.

[Tonoxxenust crarbu 1491 I'K P®D He Moryr OBITH paclieHEHBI Kak
CBUAETEIBCTBO TOrO, YTO JCHCTBUS, COBEPIICHHBIE IO JaThl TOCYAAPCTBEHHOM
pErucTpalii TOBAPHOTO 3HakKa B ['OCyJapCTBEHHOM pEEeCTpe TOBApHBIX 3HAKOB,
SIBJISIIOTCS. HAPYIIEHUEM UCKITFOUUTEILHOTO MpaBa Ha TOBAPHBIN 3HAK.

Hcnonb30BaHue TpPeTbUMHU JIMIIAMU OOO3HAYEHUS, TOXKJIECTBEHHOTO WJIN
CXOAHOTO J0 CTENEHH CMEIICHUS C 3asBJICHHBIM Ha PETUCTpali0 B KadyeCTBE
TOBapHOTO 3HaKa O0O3HAYECHHUEM, B IMEPHOJ MEXAY JaTOW IMOAAuu 3asBKU (JaToi
MPUOPUTETA) M JAaTON PErUCTpalliy ITOr0 TOBAPHOTO 3HAKA HE MOXKET CUUTAThCS
HapyILIEHUEM UCKIIFOUUTENBHOTO IIPAaBa Ha TOBAPHBIN 3HAK.

Jata momaum 3asiBKMA CIIy>)KUT JIMIIb MOMEHTOM OTCU€Ta CpOKa JEHCTBUS
WCKJTIOYMTENIFHOTO TpaBa U OMNpeNenseT cornacHo NyHKTy | craten 1494 'K PO
JaTy IPUOPUTETA (B YaCTHOCTH, B LIEJISIX NPUMEHEHHUs MyHKTa 6 ctatek 1483 'K PO).

159. CrnocoObl HCIOIB30BaHUS TOBAPHOTO 3HAKA, BXOJSIIME B COCTaB
WCKJIFOYUTEIBHOTO TIpaBa B CUIIY NOJIOKEeHU MyHKTOB 1 u 2 cratbu 1484 'K PO,
HE OrPaHUYMBAIOTCS JIUIIb U3TOTOBJICHUEM TOBApOB C Pa3MEIICHUEM HA HUX 3TOTrO
TOBAapHOTO 3HAKA.

Tak, w3rorosieHue ToBapa B ¢GopmMe TOBApHOTrO 3HaKa (B TOM YHCJIE
TPEXMEPHOTO TOBapa, BOILIONIAIOIIETO JIBYXMEPHBIA TOBApHBIN 3HAK) SIBJISICTCS
CIIOCOOOM HCMOJIB30BAHMS TOBAPHOT'O 3HAKA.

UcktounTtenbHoe MpaBo MpaBooOagaTesl OXBaThIBA€T B YHUCIE IMPOUYMUX
pacrpocTpaHeHrde (B TOM YMCIIE MNPEIJIOKEHUE K MPoJIake), a TakkKe BBO3 Ha
teppuropuro  Poccuiickonn ®enepanuu, XpaHEHUE WM IEPEBO3KY C LEIbIO
BBEJICHUSI B TpaXXIaHCKU 00opoT Ha Ttepputopun Poccuiickoni deneparuu
TOBapa, B KOTOPOM (@ paBHO Ha ITUKETKAX, YIAKOBKE, JOKYMEHTAllUH KOTOPOTO)
BBIPAKEH TOBAPHBIN 3HAK.

Bmecte ¢ Tem Takue neWcTBHs, KaKk MPUOOpPETEHUE TOBapa, B KOTOPOM
BBIPKEH TOBAPHBIN 3HAK, HE3aBUCUMO OT II€JIM MPUOOPETEHNs, & PABHO XpPAHCHHE
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WIM TIEPEeBO3Ka TAaKOTO ToBapa 0e3 LeJdu BBEIEHHUS B IPaXXTaHCKUIl 000pOT Ha
tepputopun Poccuiickoit denepanuu, He HaApyIIAIOT HCKIIOYUTEIHLHOE IPABO
npaBooOIaaaTes.

N3rorosienue, XxpaHeHHUe, IEPEBO3Ka TOBapa TPETHUM JIMIIOM I10 JOTOBOPY C
npaBooOiasaTesneM SBISIOTCS CIOCO0aMM  OCYIIECTBICHUS HUCKIIOUUTEIHLHOTO
paBa caMUM MPaBooOIagaTeNEM.

160. C yuerom mnynkta 1 crateu 1477 u crateu 1484 TK PO
WCITOJIb30BAHUEM TOBAPHOIO 3HAKa MPHU3HAETCA €ro HMCIOJIb30BaHWE I LEenei
WHIWUBUIyaIN3allid  TOBApPOB  IOPUAWYCCKUAX JIUI[ WM  WHIWBHIYATbHBIX
IpEAIPUHUMATEIICH.

B cBs3u ¢ 3TiM ynotpebieHue clioB (B TOM YHUCJIE UMEH HapHIATEIbHBIX),
3apErUCTPUPOBAHHBIX B KAueCTBE CJOBECHBIX TOBAPHBIX 3HAKOB, HE SIBIISIETCS
UCIIOJIb30BAaHUEM  TOBAapHOrO0  3HAKa, €CIM  OHO  OCYIIECTBIIAETCS B
oOIIEyNOTPEOUTEILHOM ~ 3HAY€HWW, HE JUIA  Ueled  MHAUBUAYaTUu3aluu
KOHKPETHOTO TOBapa, palboThl WM yciayrd (B TOM 4YHCJIE croco0amu,
NepeuncieHHbIMU B MyHKTe 2 ctathu 1484 'K P®), Hanpumep, B MUCbMEHHBIX
nyONUKAIUSAX UM YCTHOU PEUH.

161. TpebGoBaHue O TpeceueHUU HapylieHus (MOAMYHKT 2 MyHKTa |
cratbu 1252 T'K P®), BbIpaxarmerocs B HEMNPaBOMEPHOM HCIOJIb30BAHUU
JIOMEHHBIX HMEH, TOXJIECTBEHHBIX WJIM CXOJHBIX JI0 CTENEHU CMEIICHUS C
TOBAPHBIM 3HAKOM (MOAMYHKT 5 myHkTa 2 ctathu 1484 'K P®), Moxer ObITh
3asiBJIEHO B BHJI€ TPEOOBaHUS O 3alpeTe HCIOJIb30BAHUS JOMEHHOIO HMEHH
onpeeneHHbIM 00pa3oM (Hampumep, o0 00sf3aHUM yAATUTh HHPOPMALHIO O
KOHKPETHBIX BHJIaX TOBAapOB HAa COOTBETCTBYIOUIEM CaWTe€ WU MPEKPaTUTh
aZpecalyio Ha TaHHBIA CalT).

[To obmemy npaBuily, HAPYUIEHUEM HCKIOYUTENBHOTO MpaBa Ha TOBAPHBIM
3HAK SIBJSIETCS (PAKTUYECKOE MCTIOIh30BAHUE JOMEHHOTO UMEHU, TOXKIECTBEHHOTO
WJIU CXOJIHOTO JI0 CTETIEHU CMEUIECHHUS C TOBAPHBIM 3HAKOM, B OTHOIIIEHUH TOBAapOB,
OJTHOPOJHBIX C TEMH, JJII KOTOPBIX MPENOCTaBleHA IPaBOBasi OXpaHa ITOMY
TOBapHOMY 3HAKY.

Bmecte ¢ Tem mpaBoBas oxpaHa OOIIEM3BECTHOTO TOBAPHOTO 3HAaKa
pacnpocTpaHsieTcsi TakKe Ha TOBapbl, HE OAHOPOJIHBIE C TEMH, B OTHOLICHUU
KOTOPBIX OH TPHU3HAH OOIIEHU3BECTHBIM, €CII WCIIOJB30BAHUE APYTHM JIMIIOM
TOTO  TOBApHOrO 3HakKa B OTHOUIEHWM  YKAa3aHHbIX TOBapoB  OyJer
acCOLIMMPOBATbCA y MOTpeduTenel ¢ obnazareneM HUCKIIOYMTENbHOIO MpaBa Ha
0OI111eU3BECTHBIM TOBAPHBIM 3HAK M MOKET YIIEMUTh 3aKOHHBIE MHTEPECHI TAKOTO
oonamarensa (nynkt 3 crateu 1508 TK P®). Ilostomy HapymieHuem
HCKJTFOYUTEILHOIO TIpaBa Ha OOIEU3BECTHBIM TOBAPHBIN 3HAK MOXKET SIBJISITHCS HE
TOJIbKO MCHOJb30BAHUE IOMEHHOTO UMEHHU, HO U caM M0 cebe PakT perucrpanuu
JIOMEHHOTO MMEHH, TOXJAECTBEHHOI'O 3TOMY OOIIEU3BECTHOMY TOBAPHOMY 3HAKY
WJIM CXOJHOIO C HUM JIO CTETIEHH CMEILIEHUSI.

JleficTBUsa agMUHUCTpaTOpa MO MPUOOPETEHHUIO TpaBa Ha JOMEHHOE UMS
(B TOM YHCIIE C YYETOM OOCTOSITETBCTB MOCIEAYIOIIETO €T0 UCIIOIb30BAHMS ) MOTYT
OBITh MPU3HAHBI AKTOM HEJOOPOCOBECTHON KOHKYpeHIuU. B sToM ciydae mucxozs
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U3 1eJIel pEerucTpalnuu JOMEHHOTO UMEHU HapyIICHUEM HCKIIOYUTEIHHOTO TTpaBa
Ha TOBapHBIN 3HAK MOKET OBITh MPU3HAHA CaMa M0 ceOe TaKkasi perucTparus.

Eciu  HapymieHneM  HMCKJIIOYUTENBHOTO  TpaBa  MPU3HAHO  HMEHHO
npuoOpeTeHre MpaBa Ha JOMEHHOE WM, CYJOM MOXET ObITh YIOBJIETBOPEHO
TpeboBaHue 00 00s3aHUN aHHYJIUPOBATh COOTBETCTBYIOIIYIO PETUCTPALIUIO.

162. TpeOGoBanwe o TpeceyeHUH JEUCTBUM, HaAPYIIAIOIIUX TPaBO Ha
TOBAapHBI 3HAK M BBIPAKAIOIIUXCS B HE3aKOHHOM HCIIOJIb30BAHUU JIOMEHHOTO
uMeHn (mommyHKT 2 myHkTa 1 craten 1252, mommyHkr 5 myHkTa 2 crateu 1484 T'K PD),
MOXET OBITh TIPEABSBICHO K aAMHUHHUCTPATOPY COOTBETCTBYIOIIETO TOMEHHOTO
UMEHU.

TpeboBanne o Bo3MelIeHMH YOBITKOB 3a HE3aKOHHOE HCIOJIb30BaHUE
TOBApHOTO 3HaKa B JOMCHHOM WMEHH, a pPaBHO TpeOOBaHWE O B3BICKAHWUU
KoMIleHcauu (moanyHkT 3 nyHkTa 1, myHKT 3 ctatbu 1252 I'K P®) moxet ObITh
MPEABIBICHO K aIMUHUCTPATOPY COOTBETCTBYIOLIETO JOMEHHOTO UMEHH U K JIUILY,
(baKkTHYeCKH MCIOJIb30BaBIIEMY JIOMEHHOE MM, TOKJIECTBEHHOE MJIM CXOJHOE JI0
CTENICHU CMEIIEHUs C TOBAapHBIM 3HAKOM, B OTHOIIEHHWU TOBAPOB, OJHOPOJIHBIX
TE€M, B OTHOIIIEHUHM KOTOPBIX MPEIOCTaBICHA MPaBOBas OXpaHa dTOMY TOBAPHOMY
3HaKy. [Ipu >TOM Takue nuIla OTBEYAIOT IMepe] MpaBooOiIagaTeNieM COJIUIAPHO.
[Ipy HaMMYUKM COOTBETCTBYIOUIUX OCHOBAHHWM aAMUHUCTPATOP JOMEHHOI'O UMEHH
BIIPaBE MPEAbSIBUTH PETPECCHOE TPEOOBAHUE K JIUILY, (DAKTUUECKU PA3MECTUBILIEMY
uHbOpMaIMi0o 00 OJHOPOIHBIX TOBapax Ha COOTBETCTBYIOIIEM pECypce CETH
«VHTEpHET» MO/ CIOPHBIM JOMEHHBIM UMEHEM.

[To xomaTaiicTBy HWCTIIA AaHHBICE 00 AJAMHHHCTPATOpPE ITOMEHHOTO WMEHU
UCTPEOYIOTCS y PETHCTPATOpa JOMEHHOTO UMEHHU B TOPSIKE, TPETyCMOTPEHHOM
cratbeit 57 I'TIK PO, crarbeit 66 ATIK PO.

163. Ilo TpeOGoBaHMIO O TPECEUCHUM NCUCTBHM, HApPYIIAONIUX TMPAaBO Ha
TOBAapHBIM 3HAK M BBIPAKAIOIIUXCS B HE3aKOHHOM HCIIOJIb30BAHUU JIOMEHHOTO
UMEHH, B IEIIX TNPEIOTBpallCHHUs] TPUYMHEHHS 3HAUYUTEITHLHOTO yIiepOa
3asIBUTEIO0 MOTYT OBITh NMPUMEHEHBI 00eCTeunTEeIbHbIE MEPHI, HAIPABICHHbBIE Ha
COXpaHEHHUE CYIIECTBYIOIIETO COCTOSHUS OTHOIICHUH MEXIy CTOpOHAMH, B
YaCTHOCTUM  3ampeT aJAMUHUCTPATOPY COBEpIIATh Kakue-mubo  JeHCTBUA,
HaIpaBJeHHbIC HA OTKA3 WM Tepenady IMpaB aIMUHUCTPUPOBAHUS JTOMEHHOTO
WMEHHU, BKJIOYas CMEHY pETHCcTpaTtopa, a TakkKe 3alpeT perucTpaTropy
aHHYJIMPOBaTh JIOMEHHOC HWMS H TIepelaBaTh TMpaBa aTIMHUHHUCTPUPOBAHHMSI
JIOMEHHOTO HMCHH JIPYTOMY JIHITY.

JIJisi pUMEHEeHHsI OOCCIEUYHMTENIbHBIX Mep He TpeOyeTcs MpeCcTaBIICHUS
JIOKa3aTeIbCTB B 00BbEME, HEOOXOAUMOM JJii OOOCHOBaHMsS TpeOOBaHUU U
BO3PAKEHUN CTOPOHBI MO cymiecTBY crmopa. OOsi3aTeNbHBIM  SBJISICTCS
NpEICTaBICHUE 3asABUTENEM JIOKAa3aTeIbCTB HAJIMUYWS  OCHOPEHHOTO WU
HapYIIEHHOTO TpaBa, a TaKKe ero HapymeHus. Mcxonas u3 3Toro J0CTaTOYHBIM
SBJIICTCS] TIPEJICTABIICHUE 3asIBUTEJIEM JI0KA3aTEIhCTB HAJIMYUS Y HEro ImpaBa Ha
TOBApHBINA 3HAK, a TAK)KE €ro HAPYIIEHUS U 0OOOCHOBAHUS MPUYUHBI OOpAIICHUS C
TpeOOBaHWEM O TIPUMEHEHWU obOecmeunTenbHbIX Mep. He  Tpebyercs
MPEIOCTABIICHNE OTACIBHBIX JOKA3aTeILCTB TOTO, YTO HEMPUHATHE YKAa3aHHBIX B
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HACTOAIIEM MYHKTE OOECHEeUUTENbHBIX MEp MOXKET 3aTPyAHUTh WM CAENaTh
HEBO3MO>KHBIM HCIIOJIHEHUE CYJIE€OHOI0 aKTa IO CYLECTBY CIIOpA.

164. Ecnm  HECKOJBKO  JMI[  3aperUCTpUpOBaIM B OTHOLICHHUHU
HEOJTHOPOJHBIX TOBAapOB B  KAaueCcTBE TOBapHBIX 3HAKOB 00O3HAYEHUE,
UCIIOJIb3YyEMOE OJHUM M3 HHUX Kak JIOMEHHOE HMs, HEOOXOJWMO YUUTHIBATh
ClIEyIOIIEe.

TpeboBanue 0 TpeKpalleHUH HCIOJIb30BaHMUS  JIOMEHHOIO  HMEHH,
3agBIICHHOE OJHMM M3 oO0JajgaTesnied MpaBa Ha TOBapHBIM 3HAK K JIPYroMmy
o0najmaTenio mpaBa Ha TOBApHBIM 3HAK C TaKUM k€ OOO3HAUCHHUEM, MOJUICKUT
yIOBJIETBOPEHUIO B CIy4ae, €CIU JHIO, 3apETUCTPUPOBABIIECE TOMEHHOE HMH,
(dakTUYeCKH UCHOJIB3YyeT €ro B OTHOUICHHWH TOBapoOB, IS KOTOPBIX 3TO
0003HaYEHNE 3aPETUCTPUPOBAHO MHBIM JIUIIOM B KaUY€CTBE TOBAPHOTO 3HAKA.

165. Cormacmo mnyskty 3 crateu 1484 T'K P® Hukto He BmpaBe
UCIOJIb30BaTh 0€3 paspelleHus MpaBoOOIanaTeNsl CXOAHBIE C €ro TOBapHBIM
3HaKOM 00O3HAa4YeHHs] B OTHOIIEHWU TOBAPOB, JIJISl MHAMBHUIYAIM3AalUU KOTOPBIX
TOBApHBII 3HAK 3aperucCTPUPOBaH, UM OJHOPOJHBIX TOBAPOB, €CIH B PE3yJbTaTe
TaKOI'0 UCHOJIb30BaHUS BO3HUKHET BEPOSTHOCTh CMEIIECHUS.

Jis ycraHoBieHUs (akTa HapyLIEHUs JOCTaTOYHO OIACHOCTH, a He
pEaIbHOTO CMEIIEHHUs TOBApHOTO 3HAaKa U CIIOPHOTO 0003HAYeHHs] OOBIYHBIMU
HOTPEOUTEISIMU COOTBETCTBYIOIIMX TOBapoB. [Ipum 3TOM cMelieHHe BO3MOXHO,
€ClIi B IEJIOM, HECMOTPSI Ha OTAEIbHBIC OTJIHYMS, CIIOPHOE 0003HAYCHHE MOXKET
BOCIIPUHUMATHCS YKA3aHHBIMH JIUIIAMU B KAY€CTBE COOTBETCTBYIOIIETO TOBAPHOTO
3HaKa WM €CJIM MOTPEOUTETh MOXET IoJiaraTh, YTO 00O3HAUEHHUE HCIIOJIb3YEeTCs
TEM K€ JUIOM WJIU JIMIAMH, CBS3aHHBIMH C JIMIIOM, KOTOPOMY MPHHAJJICKUT
TOBAPHBIN 3HAK.

BeposiTHOCTH cMelIeHusi TOBapHOTO 3HAKa W CIOPHOTO O00O3HAYCHUS
ONpENENsAeTCs] MCXOJs U3 CTENeHM CXOJCTBA O0O3HAaU€HUH U  CTENEHU
OJTHOPOJIHOCTH TOBApOB I YKa3aHHBIX Jull. IIpu 3TOM cMmerieHne BO3MOXKHO U
IpU HU3KOM CTENEHW CXOACTBA, HO MIEHTUYHOCTH (WM OJIM30CTH) TOBApOB WU
OpU HU3KOM CTENEHH OJHOPOJHOCTH TOBApOB, HO TOXKIECTBE (MM BBICOKOM
CTEIEeHU CXOJCTBA) TOBAPHOTO 3HAKa U CIIOPHOTO 0003HAYECHHUSL.

OAHOPOJHOCTh TOBAapOB YCTAaHABIMBACTCS HCXOAS U3 MNPUHIUIHAIBHOM
BO3MOXXKHOCTH BO3HUKHOBEHHS y OOBIYHOTO MOTPEOUTENs] COOTBETCTBYIOIIETO
TOBapa TMPEACTABICHUS O TMPUHAMICKHOCTH OTUX  TOBAPOB  OJHOMY
npousBoauTento. [Ipu 3ToM Cyn ydauThIBaeT poj (BWI) TOBapOB, UX Ha3HAUCHHE,
BUJ] MaTepuaia, U3 KOTOPOTO OHH HM3TOTOBIEHBI, YCIOBHUS CObITa TOBapoOB, KPYT
notpeburTeseil, B3aUMOJOMOIHIEMOCTh WM B3aWMO3aMEHSEMOCTh W JIPyTHE
00CTOATENBCTBA.

YcTaHOBIEHHE CXOACTBa OCYIIECTBISIETCS CYAOM IO  pe3ysibTaTaMm
CpPaBHEHHs TOBApHOTO 3HaKa M 0003HAauYeHHUs (B TOM uHuCie MO TpaduiecKoMmy,
3BYKOBOMY M CMBICJIOBOMY KPHUTEpPHUSM) C Y4E€TOM MPEJCTaBICHHBIX CTOPOHAMHU
JI0Ka3aTeNbCTB 110 CBOEMY BHYTpeHHeMY yOexaenuto. [Ipu 3Tom cyj yauThIBaeT, B
OTHOIIIEHWU KaKUX JJIEMEHTOB HMEETCS CXOACTBO — CHJIBHBIX WJIM CJIa0BbIX
3JIEMEHTOB TOBApHOTO 3HaKa W 00o3HayeHHs. CXOACTBO JHILb HEOXPaHSIEMBIX
3JIEMEHTOB BO BHUMaHUE HE IPUHUMAETCH.
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CriennanbHBIX 3HAHUM JJI1 YCTAHOBJICHUS CTETIEHU CXOJICTBA 0003HAYCHHI
Y OJTHOPOJITHOCTH TOBApOB HE TPeOyeTCsl.

[Ipy HamMYMM COOTBETCTBYIOLIUX JIOKA3aTEIbCTB CYJ, ONpeAesss
BEPOATHOCTb CMEIIEHUSI TOBAPHOI'O 3HAKa M CIIOPHOTO 0003HAUYEHUs, OLICHUBAET U
UHBIE 00CTOSITENBCTBA, B TOM YHCIIE:

UCIIOJb3YETCsl JM TOBApHBIM 3HAK MpaBOOOJIAagaTeIeM B OTHOLIEHUU
KOHKPETHBIX TOBApOB;

JUTUTEIIEHOCTh U 0o0BEM  UCHOJIb30BaHUS  TOBAPHOTO 3HaKa
paBooOIaaTeNIeM;

CTENEHb U3BECTHOCTH, Y3HABAEMOCTH TOBAPHOIO 3HAKA;

CTENEHb BHUMATEIBHOCTH MOTpeOuTENel (3aBUcAmasi B TOM YHCIE OT
KAaTeropuu TOBAPOB U UX LIEHBI);

HaJu4Me y MpaBooOsiafaTensi Cepud TOBAPHBIX 3HAKOB, OOBEIMHEHHBIX
OOIIMM CO CIIOPHBIM 0003HAUYEHUEM HJIEMEHTOM.

IIpn omnpenenceHUU BEPOSTHOCTH CMELICHHSI TAKXKE MOTYT YUHUTHIBATHCS
IpeJICTaBICHHBIC JINLIAMHU, YYaCTBYIOIIUMH B JI€JI€, 10Ka3aTeIbCTBA (PAaKTUUECKOTO
cMelleHuss 0003HAa4eHHsI U TOBAapHOIO 3HAaKa, B TOM YMCJIE OINPOCHl MHEHMUS
OOBIYHBIX IOTPEOUTENENH COOTBETCTBYIOIIETO TOBAPA.

Cyn yuyuThIBa€T BIMSHHME CTENEHU CXOJCTBa O0O3HAUEHUM, CTEHEHU
OJTHOPOJIHOCTH TOBApOB, MHBIX OOCTOSITEIILCTB HAa BEPOSATHOCTH CMELICHMS, a HE
KQ)KJIOTO U3 COOTBETCTBYIOIIMX OOCTOATENLCTB APYT HA JIpyra.

Pa3bsicHeHus, U310KEHHbIE B HACTOSILIEM NYHKTE, MPUMEHSIOTCS B TOM
yucie B OTHOIIEHUM ITyHKTa 6 crateu 1483 'K PO.

166. B cuny crateu 1486 'K P® mpaBoBas oxpaHa TOBapHOTO 3HaKa
MOKET OBITh MIpPEKpalleHa AOCPOYHO B OTHOIIEHWU BCEX TOBAPOB WJIM YacTH
TOBApoOB, I WHAMBUIYAIU3AlMM KOTOPBIX TOBAapHBIA 3HAK 3apErMCTPUPOBAH,
BCJIEJICTBUE HEHUCIIOIb30BaHNsI TOBAPHOI'O 3HAKA HENPEPBIBHO B TEYEHUE TPEX JIET.
Pemenue 0 JOOCPOYHOM HPEKPAIIEHWH IPAaBOBOM OXpPaHbl TOBAapHOIO 3HAKA
OPUHUMAETCS CYJIOM B CIIyyae HEHCIIOJIb30BaHMs MPaBOOOIAaTEIeM TOBaPHOTO
3HAKa B OTHOIIEHMHM COOTBETCTBYIOIIMX TOBApoOB, I WHIUBHIyAIH3aLUU
KOTOPBIX  TOBapHBIM 3HAaK  3aperucTpUpOBaH, B  TEYEHUE TpeX  JIET,
HEMOCPEACTBEHHO TMPEAIIECTBYIOIIMX JaTe HaIlpaBlIeHUs MpaBooOsIaiaTeNto
IPEIIOKEHHS 3aMHTEPECOBAHHOTO JINLIA.

Cmena mpaBooOiaiatensi B XOA€ PACCMOTPEHUsSI CIIOpa B CyJA€ HE BJIEYET
HEO0OXOJAMMOCTH HAMpaBIIEHUS HOBOT'O MPEIJIOKEHUSI 3aMHTEPECOBAHHOIO JIMLA U
M3MEHEHHUE Mepuoja, 3a KOTOPBIM MOJJIEKUT OLEHKE HCIOIb30BaHUE TOBAPHOTO
3HAaKa. YUWUTHIBAETCA WCIONb30BAaHWE WJIM HEHUCIOJb30BaHUE KOHKPETHOTO
TOBApHOTO 3HAKa JIOOBIMH MPaBOOOJAJATENSIMM B TPEXJIETHUM MEPHUOL,
MPEAIIECTBYIONIMI J1aTe HANPABIEHUS MPEJI0KEHUS 3aMHTEPECOBAHHOTO JIMIIA, 32
KOTOPBIM IOCIIEZ0BAJIO0 OOpaIIeHue B CY/I.

167. Hcmonp3oBaHueM TOBapHOTrO 3HaKa s nened ctateu 1486 'K PO
IIPU3HAETCA B YMCIIE MPOYETO HMCIOJB30BAHUE TAKOIO 3HAKA C M3MEHEHHUEM €ro
OTIEIbHBIX 3JEMEHTOB, HE MEHSIOIIUM CYLIECTBA TOBAapHOIrO 3HAaKa M HeE
OrpaHUYMBAIOLIMM OXPaHy, MPEAOCTABICHHYIO TOBAPHOMY 3HAKY.
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[Ipu wucnonb30oBaHUM 0003HAUYECHUS, 3APETUCTPHUPOBAHHOIO B KAyECTBE
TOBApHOTO 3HAKa, C M3MEHEHUEM OT/EJIbHBIX 3JIEMEHTOB CYJOM JOJIKHA OBITh
MPOBE/ICHA OIICHKAa HaJIW4Msl WJIM OTCYTCTBUS CXOJICTBA TOBapHOrO 3HAaKa M
UCIIOJIb3yeMOT0  0003HAUYEHMs, BOCHPUATUS TOTPEOUTENIMH HCIIOJIb3yeMOTO
0003HaYEHUsI UIMEHHO KaK TOTO K€ TOBAPHOTO 3HAKa, a TAKXKE BIUSHUS U3MEHEHUM
Ha CYIIECTBO TOBAPHOI'O 3HAKa BCIIEJCTBUE TAKOTO UCIIOJIb30BAHUS.

Bormpoc 0 ToM, MOBNUSIN I BHECEHHBIE MTpaBOOOIagaTesieM U3MEHEHUST Ha
CYLLIECTBO CIIOPHOIO TOBApPHOIO 3HaKa — OCTajlCsd JH OH Y3HaBa€MbIM
(oTMyaeMbIM) I OOBIYHBIX MOTPEOUTENEH COOTBETCTBYIOIIETO TOBapa, —
SBIIIETCSL BOMPOCOM (PaKTa, KOTOPHIM yCTaHABIMBAETCS CYAOM IO pe3yibTaTaM
KOMILJIEKCHOT'O aHAJIN3a 3apETMCTPUPOBAHHOIO U UCIIOJIB3YEMOr0 0003HAYEHUS.

168. Jlns  mpu3HaHUS ~ OCYIIECTBISAIOIIETO  MPEANPUHUMATEIBCKYIO
JESITENIbHOCTh JIMIA 3aMHTEPECOBAHHBIM B JOCPOYHOM MPEKPAIIEHUH MPaBOBOU
OXpaHbl TOBaPHOI'O 3HAKa BCJE/ICTBUE €r0 HEUCIOJIb30BAHUS HEOOXOIUMO, YTOOBI
COBOKYIHOCTb  OOCTOSITENILCTB ~ Ji€Jla  CBHUJIETENbCTBOBAJIA O  TOM, YTO
HAIpPaBJIEHHOCTbh MHTEpECa UCTILA 3aKII0YAEeTCsl B MOCIEAYIOIEM HCIIOJIb30BAHUN
UM B OTHOUIEHMHM OJHOPOJHBIX TOBAPOB TOXAECTBEHHOTO WWJIH CXOJHOTO JI0
CTEIIEHU CMEUICHUS CO CIIOPHBIM TOBAPHBIM 3HAKOM 0003HAaYEHUSI C 00eCTIeYeHUEM
€ro MpaBOBOM OXpaHbl B KaueCTBE CPEICTBa HWHAMBUAyaIHM3alMM JUOO0 0O€3
TaKOBOTO.

169. Jlns  coxpaHeHus  TpaBOBOM  OXpaHbl  TOBAapHOTO  3HAKa
MpaBoo0JIaIaTeNlb JOJKEH J10Ka3aTh (hakThyeckoe (He MHUMOE) HCIOJIb30BaHUE
TOBapHOTO 3HaKa B OTHOILIECHUH Ka)KIOTO TOBapa, JUIsl KOTOPOTO 3aperuCcCTPUPOBaH
TOBapHBI 3HAK M TIO KOTOPOMY HCTEIl JOKa3al CBOI0 3aMHTEPECOBAaHHOCTH B
JIOCPOYHOM TIPEKpAIICHUH MPABOBOW OXpaHbI TOBAPHOTO 3HAKa BCIICJCTBUE €r0
HEUCTIOJb30BaHUS, B TOM BHUJE, B KOTOPOM 3TH TOBAap WM YCJIyra Ha3BaHbI B
CBUJICTEJIHCTBE HA TOBAPHBII 3HAK.

[Ipu ycraHoBiIeHMH OOCTOSITENLCTB MCIONB30BAHUS  OCHAPUBAEMOIO
TOBapHOTO 3HAaKa OJAHOPOJHOCTh TOBApOB M YCIYI HE YUYUTHIBACTCS, €CIU HE
J0Ka3aHa UIMPOKasi U3BECTHOCTh 3TOr0 3HaKa. Eciau ToBapHBIN 3HAK MCIIONb3YyeTCs
B OTHOIICHWU KOHKPETHBIX TOBapOB M B OTHOIIEHUU 3THUX TOBApOB JaHHbBIN
TOBApHBII 3HaK SBISETCS LIMPOKO M3BECTHBIM, TO MPaBOBas OXpaHa IMOAJIEKHUT
OCTaBJICHUIO B CWJIE B OTHOILIEHUU TOBAPOB, OJHOPOJIHBIX TEM, B OTHOILIECHUH
KOTOPBIX TOBAPHBIN 3HAK MCIIOJIB3YETCS U MHUPOKO U3BECTEH.

170. B cuny a63ama Broporo myHkta 3 cratbu 1486 'K P® npu pemeHun
BOTIpOCa O JIOCPOYHOM TMPEKPAIICHWH TPaBOBOM OXpaHbl TOBApHOTO 3HAKa
BCJICICTBHE €Tr0 HEWCIIOJNB30BAaHUS MOTYT OBITh TPHHSTHI BO BHHUMaHUE
Ipe/ICTaBICHHbIE TPaBOO0IaiaTeNIeM JOKa3aTeIbCTBA TOT0, YTO TOBAPHBIN 3HAK HE
MCITOJIB30BAJICS IO HE3aBUCAIIUM OT HETO OOCTOSITEIbCTBAM.

K TakoBbM B cuity yactu 1 crarbu 19 CornameHust o TOproBbIM acleKTam
OpaB  HMHTEJUIEKTYaJdbHOW  COOCTBEHHOCTH  OTHOCATCA  OOCTOSITENIbCTBA,
BO3HUKAIOIIME HE3aBUCHMO OT BOJIM BJaJEiblla TOBAPHOIO 3HAKa, KOTOPHIC
CO3/1al0T TMPENSTCTBUE A €ro HCIOJIb30BaHUA, KakK, HANpUMep, OrpaHUYCHHS
UMIIOPTA WIH ApYyTue TpeOOBaHUS rOCYAapCTBA B OTHOIIEHUU TOBApOB MIIU YCIYT,
OXPaHAEMbIX TOBAPHBIM 3HAKOM.
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[IpuBogumble mpaBoOOIagaTeieM OOCTOSTENbCTBA MOAJEKAT OICHKE C
TOYKHU 3PEHHS 3aBUCHMOCTH MX OT BOJIM M MOBEJCHMSI CaMOro IpaBooOianaTens
TOBApHOTO 3HAaKa, B TOM YHCIE€ €ro pa3yMHOCTH U JI0OpPOCOBECTHOCTH,
COOJIIOJICHUST WM TIPEIyCMOTPEHHBIX 3aKOHOJATEIbCTBOM TIOpSAJIKA U CPOKOB
COBEpUICHUSI [JIEUCTBUM, YCTPAHSAIOIIMX TMPEMSATCTBUS MJI1 HCHOJIb30BaHUS
TOBAPHOTO 3HAKa, a TAaKX€ MPOJOLKUTEIBHOCTH JIEUCTBUSA HCKIFOYAOIINX
UCITI0JIb30BAaHUE TOBAPHOTO 3HAKa OOCTOSITENHCTB U BIUSHUS UX HA TEUCHHUE CPOKA,
YCTaHOBJIEHHOTO MMyHKTOM | crarbu 1486 'K PO.

B ciydae eciu cynq OpU3HAeT, YTO HMEIUCh YBaKUTEIbHbBIE MNPUYUHBI
HEHUCITIOJIb30BAaHUSI TOBAPHOI'O 3HAKa B KaKOW-JIMOO ONpeeIeHHbI CYIECTBEHHBIN
NEPHUOJI, 3TOT NEPHOJ HE YUUTHIBAETCS MPU MCUUCICHHHM TPEXJIETHErO CpOKa, 3a
KOTOPBIN MOJJIEKUT TOKAa3bIBAaHUIO (DAKT UCIOJIB30BAHUS TOBAPHOIO 3HAKA.

[Ipuznanne mnpaBooOsagaTenss OAHKPOTOM  YBAKUTEIbHOW MPUUUMHOM
HEUCITIOJIb30BAaHUsI TOBAPHOT'O 3HAKA HE SIBIIAETCS.

171. VckoBoe 3asBlieHHME O JOCPOYHOM IPEKPALEHUU MPABOBOM OXpaHbI
TOBAapHOT'O 3HAKA BCIJIEJCTBUE €r0 HEUCITOJIB30BAHUS MOJAETCS 3aUHTEPECOBAHHBIM
JUIIOM K JIMIly, SIBIIAIONIEMYyCS oOJajaresieM HCKIIOYUTEIBbHOIO TIpaBa Ha
COOTBETCTBYIOIIMI TOBAPHBIA 3HAK HA MOMEHT MpeabsBICHHS HcKa. [Ipu sTom
peuieHue O JOCPOYHOM MPEKPAIIEHWH IPaBOBOM OXpaHbl TOBAPHOTO 3HAaKa
BCJIE/ICTBUE €T0 HEHCIIOIb30BaHHUSI MOKET OBITh BBIHECEHO TOJBKO B OTHOILLIEHUU
paBoO0IaIaTeNs, ABISIOMIETOCS TAKOBBIM HA MOMEHT BBIHECEHHUS CYJO0M IMEPBOI
WHCTaHIUU PEILICHHUS.

[Ipu cmeHe npaBooOagaTENsl TOBAPHOTO 3HAKA B XOJI€ PACCMOTPEHUS el
0 HMCKYy O JOCPOYHOM TMPEKPAIEHUU MPABOBOM OXpaHbl TOBAPHOIO 3HAKa
BCIEACTBUE  €r0  HEUCIOJNb30BAaHUA  NPOU3BOJUTCA  3aMEHA  IPEXKHEro
MpaBo00JIa1aTelisi HOBBIM MPUMEHUTENBHO K moJioxkeHusMm ctatbu 48 AIIK PO o
npoleccyanbHOM IpaBonpeemMcTBe. lIpu 3TOM Takas 3ameHa BO3MOXHa IpU
IIPEACTABICHUN JIOKYMEHTOB, IOATBEPKIAMOIINX IE€PEX0] HCKIIOUYUTEIBHOTO
IpaBa Ha TOBapHbI 3HAK, B TOM YHUCJE MPU OTCYTCTBHM 3asBJICHUS HCTLA O
IIpoLIECCYaTbHOM MPABOIIPEEMCTBE.

B ciywyae HampaBiieHHMsT HW3HA4YallbHO MPEMJIONKEHUSI 3aUHTEPECOBAHHOTO
JUIa U MOCJIEIYIOIIET0 MPeIbsiBICHUsT TPeOOBAaHUN O JTOCPOUYHOM MpEKpalIeHUN
IIPaBOBOM OXpaHbl TOBAapHOTO 3HAKA BCJIEACTBHE €ro HEUCIOJIb30BAaHUSA K
HEHAJUIeKaIlEMy OTBETUMKY CyJ MPOU3BOAMUT 3aMEHY OTBETUYMKA HAa OCHOBAHHUHU
ctatbu 47 AIIK P® u ocTaBiseT uCKOBOE 3asiBJieHHE 0€3 paCCMOTPEHHUS B CBSI3U C
HECOOJII0JICHUEM JIOCYJIeOHOTO TOpsAJIKa YPEryJIupOBaHUsl CIOpa C OTBETYUKOM
(myHkT 2 yactu 1 ctateu 148 AIIK PO).

172. B cuny yactu 1 crathu 144 ®enepanbHOro 3akoHa «O 3amure
KOHKYPEHI[MU» HE JOMYCKaeTcsl HeI0OpOCOBECTHAsh KOHKYPEHIUS, CBS3aHHas C
npuoOpEeTEeHUEM M HCIIOJIb30BAHMEM HCKIIOYUTENIBHOTO TIpaBa Ha CpEJCTBa
WHIMBUAYaIN3aIUU.

Ucxonss w3 vactu 2 crarbu 14* ®enepanbHOro 3akoHa «QO 3amure
KOHKYpPEHI[UW», MpUMEHsIeMOM ¢ yuderoM myHkta 2 crtateu 1513 T'K PO,
3aMHTEPECOBAHHBIM JIMIOM (TO €CTh JIMLIOM, YbM IpaBa HapyLIEHbl aKTOM
HEZIOOPOCOBECTHONW KOHKYPEHIIMH) MOET OBITh IMOJAaHO BO3PAKECHHUE TPOTHB
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IPEIOCTABICHUSI MPABOBOM OXpaHbl TOBAPHOMY 3HAaKy B CBSI3U C TEM, YTO
JENUCTBUS TPaBOOOIIaIaTeNs, CBSI3aHHbBIE C IMPEAOCTABICHUEM MPABOBOW OXPaHbI
ATOMY TOBAPHOMY 3HAKy WJIM CXOJHOMY C HHM JI0 CTENEHHU CMEUICHHS IPYTOMY
TOBApHOMY 3HaKy, IpPU3HAHBI HEIO0OPOCOBECTHOM KOHKYpEHIMEH (Ipu 3TOM
NpU3HaHUE  HEJOOPOCOBECTHOM  KOHKYpPEHIIMEH  TOJIbKO  JICMCTBUM  TO
WCIIOJIb30BAHUIO TOBApHOTO 3HAKa, HO HE MO €ro MpUOOpPETEHUIO HE SBISIETCS
OCHOBAHHMEM OCIIapUBaHUS MPEAOCTABICHUS PABOBOM OXpaHbl TOBAPHOMY 3HAKY ).

HenobpocoBecTHasi KOHKYpEHIIMs, CBsI3aHHAs JHIIb C TPUOOPETCHUEM
VCKIIFOUYNTEIFHOTO TpaBa Ha CPEICTBAa HMHJWBHUAyalIM3alW{, HE JIONMYCKAeTCs B
cuny craten 14% denepansroro 3axkona «O 3aIKMTe KOHKYPEHIUM.

PocnaTeHT, moJiydMB COOTBETCTBYIOIIEE BO3PAXKEHUE C MPUIOKEHHBIM K
HEMY  pEIICHHEM CyJa WIM  aHTUMOHOINOJBHOTO  OpraHa, IpHU3HAET
HEJICHCTBUTEIbHBIM MPEAOCTABICHNE TPABOBOM OXpaHbl TOBAPHOMY 3HAaKy
(moanmyHkKT 6 myHkTa 2 ctathu 1512 'K PO).

Pemenne PocnateHTa O NpU3HAHWM HEACHCTBUTEIBHBIM IPEAOCTABIICHHUS
IIPaBOBOM OXpaHbl TOBAPHOMY 3HAKy B CBS3U C TE€M, YTO JACHCTBUS, CBS3aHHBIC C
IIPEIOCTABICHUEM TaKOM OXpaHbl, CYJOM WM aHTUMOHOIIOJIBHBIM OpPraHOM
OpU3HaHbBl HEAOOPOCOBECTHON KOHKYpEHLUEH, HE MOXET ObITh MPU3HAHO
HEJCHCTBUTEIBHBIM 110 NPUYMHE OTCYTCTBUS B JEUCTBHUSAX JIMLA HapyLICHUM
AHTUMOHOIIOJIBHOT'O 3aKOHOJIATEIbCTBA 10 OCIIAPUBAHMS U OTMEHBI PEIEHUS Cy1a
WIM aHTUMOHOIIOJIBHOTO opraHa. I[Ipm 3TOM He HCKIIOYaeTCs BO3MOYKHOCTb
COCIMHEHHUS B  3asBJICHUM  TpeOOBaHMM 00  OCHNApUBAHUU  PEUICHUI
aHTUMOHOIIOJIBLHOTO Oprana u PocrareHTa u uX COBMECTHOT'O PACCMOTPEHHUS.

KBanudukauuss  ngedictBuii  mpaBooOiagarens 10  NPUOOPETEHHUIO
UCKJIIOUUTEIFHOTO TpaBa HAa TOBAapHBIM 3HAK NYTEM €ro rocyJapCTBEHHON
pEerucTpanuy B Ka4eCTBE aKTa HeJOOPOCOBECTHONM KOHKYPEHIIMH 3aBUCHUT OT LIEJIH,
npeciaeayeMoi TUIOM MpH NpUOOPETEHUH TAaKOro IMpaBa, HAMEPEHHUM 3TOro Jinia
Ha MOMEHT I10/Ia4l COOTBETCTBYIOIIEH 3asiBKH. Llenp mna, ero HamMmepeHusi MOryT
OBITh YCTAaHOBJICHBI C YYETOM B TOM UHKCJIE MPEALIECTBYIONIErO Mo1aue 3asiBKU Ha
TOBAapPHBIM 3HAK MOBEAEHUS MPaBo00OIaAaTENs], @ PABHO €ro MOCIEAYOIEro (1mocie
NOJIyYEHHUs] IIpaBa) IMOBeJAeHUsA. B ciayyae eciaum MO NOJAET 3aiBKy Ha
rOCy/lapCTBEHHYIO DPETUCTPALMI0O B KayecTBE TOBApHOIO 3HaKa O0O3HaueHus,
UCITOJIB3YIOIIETOCS HWHBIMU JIMIIAMHM, OLEHKE MOJJIeKAT B YHCIE IPOYErO
U3BECTHOCTb, pemyTaluus O0O0O03HAUYEHHs, BEPOSTHOCTb CIYyYaHOCTH TaKOTO
COBIAICHHUS.

1/3. 3akoHOM HE€ YCTAHOBJIEHO CIELHAIBHOTO TOpsAJIKa MPU3HAHMS
JNEUCTBUN TpaBooOIanaTensi, CBSA3aHHBIX C TOCYJApCTBEHHON perucrpanuen
TOBApHOTO 3HAaKa, 3JI0yNOTpeOsieHHeM TpaBoM. Bo03MOXHOCTH 3asiBIEHUS
OTJIEJILHOTO TPEOOBAHUS O MPU3HAHUM TaKUX JACHCTBUH 3J10yHOTpeOIeHHEM
IIpaBOM 3aKOHOM HE€ NIpenycMOTpeHa. BmecTe ¢ Tem cienyeT y4uThIBaTh, YTO
TaKoe 3JIOYNMOTpeOJIeHne TMpaBOM MOXKET OBITh YCTaHOBIEHO CYJIOM TIpU
pPaccMOTPEHUH WHOTO Jieja, HallpuMep MO UCKY MpaBooOagaress O MPUMEHEHUN
Mep 3aIUThI NPUHAJIEKAIIET0 eMy MpaBa. Pelienne cya, KOTOPbIM yCTAHOBIIEHO
37I0yTIOTpeOIeHNE MPaBoOM mpaBooOIagaTesieM npu pUOOpeTEHN N
VCKJIFOUNUTEIBLHOTO TPaBa, SBJISIETCS OCHOBAHUEM [UIsl OCHApUBAHUS U MPU3HAHUS
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HEJICUCTBUTEIBHBIM MOJIHOCTBIO WJIM YAaCTUYHO NPEAOCTABICHUS IPaBOBOMU
OXpaHbl TOBAPHOMY 3HAKy Ha OCHOBAHMH IMOMIyHKTa 6 myHKTa 2 ctareu 1512 'K PO.

174. Tlpu paccMoTpeHuu naena o6 ocmapuBaHuM penieHus Pocrarenta o
NpU3HAHUU UM 00 OTKa3e B MPU3HAHUM HEACHCTBUTEIBHBIM MPEIOCTABICHHUS
MIPaBOBOM OXpaHbl TOBAPHOMY 3HAKY, 00 OCIIapMBAHUU PEUICHUS, BHIHECEHHOTO 10
pe3yJibTaTaM pacCMOTPEHUSI BO3PAKEHUSI HA OTKa3 B MPENOCTABICHUU IPABOBOU
OXpaHbl TOBApPHOI'O 3HAKA, CYJl Ha OCHOBaHMHU TMojoxkeHU ctatbu 10 'K PO,
cratbr  10.bis Tlapmkckoi KOHBEHIIMM BIPAaBE, HCXOII W3 HMCIOIIUXCS
dakTHdecKuX O0OCTOSATEILCTB, MPU3HATH JEHUCTBHUS JUIA 10 PETUCTPAINH
TOBApHOI'O 3HAaKa, B TOM YHUCJIE MOJaye 3asBKUA HA PETUCTPAIIUI0 TOBAPHOIO 3HAKA,
3JI0yHOTPEOJCHUEM TMPABOM WM HEIOOPOCOBECTHON KOHKYPEHIIMEH W MPUHSTH
pelieHrne 0 MpU3HAHUU HEJeHCTBUTEIBHBIM perieHuss PocnatenTa u 006 00s3aHuU
€ro aHHYJIMPOBATh PETHCTPAIMI0O TOBAPHOI'O 3HAKa, OCTAaBUTh B CHUJIE PEILICHHE
PocnaTenta 00 aHHYJMpOBaHWU MPABOBOWM OXpaHbl TOBAPHOTO 3HAKa WU 00
OTKa3€ B MPEAOCTABIECHUHU IIPABOBOM OXpaHbl TOBAPHOMY 3HAKY.

[Ipu3HaHue AECTBUIA IUIA 110 PETUCTPALMA TOBAPHOTO 3HAKa, B TOM YHUCIIE
nojiaue 3asBKM Ha PETUCTPAIMI0 TOBAPHOTO 3HAKa, 3JI0YNOTPEOJICHHEM IPaBOM
WIM  HEA0OpPOCOBECTHOM  KOHKYpEHIIMEH B  ciydasx, MpeayCMOTPEHHBIX
HACTOSIILIMM IMYHKTOM, OCYIIECTBISIETCA HCXOAs W3 NoaaHHoro B PocmarteHT
BO3PAKECHUSL.

I[Ipy »3ToM O  HEZOOPOCOBECTHOCTH  MOXET  CBUJETEIbCTBOBATH
npejcTaBiieHre B PocnaTeHT HEOCTOBEPHBIX JOKYMEHTOB IPH MOj1aue 3asBKU Ha
pErucTpaiuo TOBapHOTo 3HaKa.

CyneOHble pacxo/ibl B TAKOM CITydae B3BICKHMBAIOTCS C JIMIA, YbH JACHCTBUS
NPU3HAHBl  3JIOYNOTPEOJICHWEM TPaBOM WM  aKTOM  HeA0OpPOCOBECTHOMN
KOHKYPEHIIUH.

Ecnim  cropoHbl  He  cchUIalOTCS  HAa  OOCTOSITENBCTBA,  SIBHO
CBUJIECTEIBCTBYIOIINE O HETOOPOCOBECTHOM TMOBEACHUM TAaKOTO JIUIA, CYJl BIpPaBe
BBIHECTH JIAHHBIA BOMIPOC Ha 00CYKICHHE CTOPOH.

Ecnu no neny 06 ocnapuBanuu penieHusi PocnateHTa o mpu3HaHUM WK 00
OTKa3€ B NPU3HAHUM HEJCHCTBUTEIBHBIM MPEIOCTABICHHUS MPABOBOW OXPaHBI
TOBApHOMY 3HaKy, 00 OCHapuBaHUU pEIICHUS, BBIHECEHHOTO IO pe3yJbTaTaM
pacCMOTpPEHHUsI BO3pPaXEHHUSI HA OTKa3 B MPEIOCTABICHUM MPABOBOM OXpPaHbI
TOBApHOT'O 3HaKa, TpeOOBaHWE O MPU3HAHUM JEHUCTBUS JIMIA TIO PErucTpaluu
TOBApHOI'0 3HaKa aKTOM HeA0OPOCOBECTHOM KOHKYPEHIIMU 3asiBIISIETCS B KAUECTBE
CaMOCTOSITEJILHOT0, TaKoe TpeOoBaHMe Ha ocHOBaHMM 4actv 3 ctareu 130 AIIK PO
MOJJICKUT BBIICJICHUIO B OTIEJIbHOE TMPOM3BOACTBO. I[lo BbIACICHHOMY B
OTJICJIbHOE TPOU3BOJICTBO TPEOOBAHUIO CYJl MpeajiaraeT Ha OCHOBAaHUM 4YacTu |
ctatbu 47 AIIK PO 3amenuTh OoTBETUMKA Ha IpaBooOiagaresiss. B takom ciydae
pPacCMOTpPEHHUE BBIJICTICHHOTO TPEOOBaHMSI HE OTPAHUYUBACTCS 00CTOSATEIHLCTBAMU
nogaHHoro B PocniaTeHT BO3pakeHHSI.

175. Hcnonb3oBaHHE B pEKJIaMe€ KJIIOUEBBIX CJIOB, TOXICCTBEHHBIX WU
CXOJIHBIX JO CTENEHU CMENICHUs C MPUHAMJICKAIIUM APYroMy JIUIYy CPEICTBOM
WHIUBUTyaIN3aI[iH, C YYETOM IIEJIM COOTBETCTBYIOMIUX JEHCTBUIA MOXKET OBITh
MPU3HAHO aKTOM HEJ0OPOCOBECTHOW KOHKYPEHIIMHM BHE 3aBUCHMOCTH OT TOTO,
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ABJIAETCS. JIM TaKOE€ HCIIOJIb30BAHUE HAPYLIEHWEM HCKIIOYUTENBHOTO NIpaBa Ha
COOTBETCTBYIOILIEE CPEICTBO UHANBUTyATU3ALINH.

176. Hopma a63ama pgeBstoro mnyHkrta 2 crtateu 1512 'K PD o
HEOOXOAMMOCTH YydeTa OOCTOSITEIbCTB, CJIOXKUBIIMXCS Ha JaTy MOJa4yu
BO3PDAKECHUS,  NPUMEHAETCS  JUIA  LeJled  HENONYyIIeHUs  NpPU3HAHUSA
HEJICHCTBUTEIBHBIM MPEIOCTABICHUSI MPABOBOM OXpaHbl TOBAPHOMY 3HAKy, HE
COOTBETCTBOBABIIEMY  YCJIOBHSIM  OXPaHOCIIOCOOHOCTM HAa  MOMEHT  €ro
roCyJapCTBEHHOM PErucTpalid B KAa4eCTBE TOBAPHOI'O 3HAKa, HO BIOCIIEICTBUU
HayaBUIEMY OTBEYATh YCIOBUSAM OXPaHOCIOCOOHOCTH.

177. IlpexkpanieHue MpaBOBOM OXpaHbl TOBAPHOI'O 3HAKa MO OCHOBAHUSM,
npenycMoTpeHHbIM — cratbeit 1514 T'K  P®, o3HawaeT mnpekpanieHue
UCKJIFOUUTEIFHOTO TpaBa Ha TOBapHbIA 3HAK Ha Oynayliee BpeMs ¢ MOMEHTa
COOTBETCTBEHHO:

UCTEYCHUS] CPOKa JCHCTBUSA HMCKJIIOUMTEIBHOIO IpaBa Ha TOBAPHBINA 3HAK
(momnyHkT 1 mynkra 1 crateu 1514);

BCTYIUICHHSI B CWJIy PELICHHUS Cyla O JOCPOYHOM IPEKPALEHUU MPaBOBOMN
OXpaHbl KOJUIEKTMBHOTO 3HaKa B CBSI3M C MKCIOJB30BAHMEM JTOrO 3HAKa Ha
TOBapax, He 00JIAJAIONINX €IMHBIMU XapaKTePUCTUKAMHU UX KaueCTBa WJIW UHBIMU
oOumMu Xapaktepuctukamu (myHKT 3 crarsut 1511, nommyskr 2 myskTa 1 crateu 1514);

BCTYIUICHHSI B CHJIy PELICHHs CyJla O JOCPOYHOM IPEKPALEHUU MPaBOBOM
OXpaHbl TOBAPHOTO 3HAKA BCIEJACTBUE €ro HEUCHoJb30BaHus (ctaThsa 1486,
noAmyHKT 3 myHkTa 1 crateu 1514);

BHeceHnss PocmareHToM 3ammcu B ['OCyaapCTBEHHBIM PEECTpP TOBAPHBIX
3HAKOB O JOCPOYHOM MPEKPAIICHUH TPABOBOM OXpaHbl TOBAPHOT'O 3HAKA B CBSI3H C
MpEeKpalieHueM IOPUINYECKOrO JIMIA — MpaBooOJafaTesis WIM peructrpanuen
NpEeKpalleHus] TPaKJIaHUHOM JIESITEIbHOCTH B KAdeCTBE WHAMBHUAYaJIbHOTO
MpeAnpuHUMATENS — MpaBoobiagaTens (MoAnyHKT 4 myHkTa 1 crateu 1514);

BHeceHHMs: PocrmareHToM 3amucu B ['OCyZapCTBEHHBIM PEECTP TOBAPHBIX
3HAKOB O JOCPOYHOM ITPEKPALIEHUH ITPAaBOBOM OXpaHbl TOBAPHOT'O 3HAKA B CBSI3U C
OTKa30M IpaBooOsiafiaTenss OT IpaBa HAa TOBAPHBIA 3HAK (MOAMYHKT 5 myHKTa 1
cratbu 1514);

BHeceHHMs: PocrmareHToM 3amucu B ['OCyZapCTBEHHBIM PEECTP TOBAPHBIX
3HAKOB O JJOCPOYHOM NPEKpPAILEHUH IPABOBOM OXpaHbl TOBAPHOI'O 3HAKA B CIIydae
€ro mpeBpalieHuss B 0003HAYCHHE, BOLIEIIEE BO BCEOOIee ymoTpeOJIeHHEe Kak
0003HaYeHNE TOBAPOB ONPENEIECHHOr0 BUua (MOANYHKT 6 nmyHKTa 1 cTateu 1514);

BHeceHMs1 PocratreHToM 3amucu B 1'OCyZapCTBEHHBIM pPEECTP TOBAPHBIX
3HAKOB O NPEKpallleHUH MPaBOBO OXpaHbl OOIIEM3BECTHOIO TOBAPHOIO 3HAKA B
cillydae yTpaTbl MM MPU3HAKOB, YCTAaHOBJICHHBIX a03alleM MEpBbIM NyHKTa |
ctatbu 1508 'K P® (myHkT 2 crateu 1514);

BCTYIUIEHUSI B CHJIy PELICHHS CyJa O MNPEKPAILEHWU MPABOBOW OXpaHBI
TOBAapHOT'O 3HaKa B CIIy4ae, €CIu MEePEX0Ji UCKIIOUUTEIBHOTO MpaBa Ha TOBAapHbBIN
3HaK 0€3 3aKJIIOUEeHMsI JIOrOoBOpa ¢ mpaBooOnamatenem (ctaThsi 1241) BBOIUT
notpebureneil B 3a0iyXJIeHHWE OTHOCHUTENIBHO TOBapa MM €ro H3TOTOBUTEINS
(myHKT 3 ctateu 1514).
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[Ipexpaienue mpaBoBOM OXpaHbl JUIIL HA Oyayliee BpeMsi O3HAYaeT, UTO
JMLA, AOIYCTUBLIME HAPYIIEHUE HCKIIFOYUTEIIBHOTO IIpaBa Ha TOBAPHBIM 3HAK 10
YKa3aHHBIX B HACTOAILIEM IYHKTE JaT, HE OCBOOOKIAIOTCS OT OTBETCTBEHHOCTH 32
COOTBETCTBYIOLee HapyueHue. [IpaBoobnagarens B Impenenax Cpoka JIaBHOCTH
BIIpaBe 00paIaThcs B CyJl 3a 3alIUTON CBOETO MpaBa, HApYLUIEHHOTO B IEPUOJ €T0
JeUCTBUSI.

Kpome TOro, cnemyer yuyuThIBaTh: IIOCKOJIBKY II0  OCHOBaHHSIM,
npenycMoTpeHHbIM cTaThell 1514 T'K PO, npaBoBas oxpaHa mpeKpamaeTcst TOIbKO
Ha Oynaymiee, TpebOBaHHWE O JOCPOYHOM TMPEKPAIICHUH TMPABOBOM OXpaHBI
TOBApHOI0 3HAaKa HE MOKET OBITh 3asBJIEHO B KAaYECTBE BCTPEYHOrO MO JETYy O
HapyILIEHUU UCKIIFOUUTEIBLHOTO IIPaBa Ha TOBAPHBIIN 3HAK.

178. TIlpekpamenue mTpeINTPUHUMATEIBCKON EATETHHOCTH B KadecTBe
WHIUBUIYAIBHOTO TPEANPUHUMATENS. 1O BOJEU3BABICHHUIO TIpaxaaHuHa 0e3
IPEAMIECTBYIOIIEIO 3TOMY PAaCHOPSKEHHsT UCKIIOYMTEIBHBIM — IIPAaBOM  Ha
TOBapHbIl 3HAaK CBUJETEIBCTBYET OO0 yTpare HHTepeca B JajbHEHIIeM
MCITOJIb30BAaHUU TOBAPHOI'O 3HAKA U COXPAHEHUU €ro IMPAaBOBOW OXpaHbL. B CBs3M C
3TUM B CIIyyae PErUCTpaluu MPEKpalleHUs TPpaKIaHUHOM — MpaBOOOIagaTeIeM
JEATEIbHOCTH B KAUECTBE MHMBUIYAIbHOTO IIPEANPUHAMATENS IIPABOBAsI OXpaHa
TOBapHOT'O 3HAKa JI0JKHA OBITh MpeKpalleHa PociaTeHToM 1o 3asBICHHIO J1H000Tr0
JULA JIOCPOYHO 32 MCKJIIOYEHUEM CIIy4yaeB, KOI/Ia Ha JaTy NOJA4YU 3asiBICHUS B
PocnaTeHT HCKIIOUMTENIbHOE MpPaBO HAa TOBAPHBIM 3HAK CHOBA MPUHAMJIEKHUT
IOPUIUYECKOMY JIMIy WM WHAMBUAYAJbHOMY MpeANpUHUMATENO (MOANYHKT 4
nyHkTa | crateu 1514 'K PO).

B cnydae mnpekpaiieHusi NpeAnpUHUMATENBCKOW JEATEIbHOCTH BOIPEKH
BOoJie (pU3MUECKOro Jmuua (Hampumep, HpU €ro OaHKPOTCTBE) HMMYLIECTBO
HECOCTOATENbHOTO JIOJKHUKA, B TOM YKCJIE UCKIIFOUUTENIbHOE MTPAaBO HAa TOBAPHBIM
3HAK, BKJIFOYAETCS B COCTAB MMYILIECTBA, MOJUIEKAILEIO peaju3aluy s LeJed
YIOBJIETBOPEHUS] HMMYILECTBEHHBIX TpeOoBaHui KpeauTopoB. Ecmu mocne
3aBeplUIeHMs JieJa O OaHKPOTCTBE HCKIIOYUTENIbHOE MPaBO Ha TOBApPHBIM 3HAK
OPUHAUICKUT (PU3NYECKOMY JIMIlYy, Oojiee He SBISIOLIEMYCS WHAMBHUAYaJIbHBIM
IpPEANPUHAMATENIEM, HA OCHOBAaHWUM IIOJIOKEHUH MoAnyHKTa 4 mnyHkTa |
cratbu 1514 TK PO npaBoBas oxpaHa TOBApHOTO 3HAKA MOKET OBITh MpEKpaIieHa
JOCPOYHO 3a HCKJIIOYEHHEM CIIy4yaeB, KOIJa Ha JaTy IOAAaud 3asBICHUS B
PocnaTeHT HCKIIOUMTENbHOE MPaBO Ha TOBAPHBIA 3HAK CHOBA MPUHAMJICHKUT
IOPUIUYECKOMY JIUIY WM MHIUBUYAIbHOMY MPEIPUHUMATENIO.

B cBs3u Cc mpekpaiieHueM IOpUAMYECKOTO JIMla — MpaBooOagaTess
nosnokeHus noanyHkra 4 nynkra 1 craren 1514 I'K P® nognexat npumMeHEeHHIO
JUIIb MPU MPEKPALICHUH IOPUANYECKOro Jinlia 6e3 rnepexoja npas v 00s3aHHOCTEN
B MOPSIIKE MPABONPEEMCTBA K IPYTUM JIUIAM.

IIpaBo Ha HaMMeHOBaHUE MeCT IPOUCXO0KIEHUS TOBapa
179. Ilpm paccMOTpeHHHM UCKa O TPEKpaAlIeHUMH MPaBOBOW OXpaHbI

HAaMMEHOBAaHHS MECTa MPOUCXOXKAEHUS TOBapa CyJ Ha OCHOBAHWM MOJIYHKTa |
nyHkTa 1 crareu 1536 'K PO, B yacTHOCTH, ycTaHABIMBAET (AKTHI:
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— Hanmuuus (OTCYTCTBUS) MAHHBIX OO0 WCUE3HOBEHUH XapaKTEPHBIX IS
KOHKPETHOTO reorpaduueckoro o0beKTa YCIOBHM, O HEOOpaTUMOM XapakTepe
HEraTUBHBIX  ()AKTOPOB, BIEKYIIMX HCYE3HOBEHHE TaKUX YCIOBUH W
HEBO3MOKHOCTh TPOMU3BOJICTBA TOBapa, 00JaJalOIIero OCOOBIMU CBOMCTBaMU,
yKa3aHHBIMH B ['OCyJapCTBEHHOM pEecTpe HAaMMEHOBAaHUN MECT MPOUCXOKICHUS
ToBapoB Poccuiickoit ®exaeparuu  (manee — [ocynapcTBEHHBIM  peecTp
HaUMEHOBAHUM);

— B3aMMOCBSI3U COOTBETCTBYIOIIETO HETaTUBHOTO (PakTopa ¢ M3MEHEHHEM
TOTO WJIM HHOTO MOKAa3aTells, XapaKTEpU3YIOLIEro TOBap.

[Ipu sTOM TOT PaKT, YTO JMIIO JMIIEHO BO3ZMOKHOCTH MPOU3BOAUTH TOBAp,
oOnanaronuii 0cOOBIMH CBOWCTBAMH, YKa3aHHBIMUA B HAa3BAaHHOM BBIILIE PEECTPE B
OTHOUIEHMM HAaMMEHOBaHHS MECTa NPOUCXOXKIEHUs TOBapa, caM IO cede He
CBUJIETENBCTBYET O HEBO3MOKHOCTHU MTPOU3BOACTBA TAKOI'O TOBAPA MHBIMU JIMLIAMHU
U HE MCKIIOYAET BO3MOXHOCTH MPEIOCTABICHUS HCKIIOUYUTENIBHOTO IpaBa Ha
paHee 3aperuCTPUPOBAHHOEC HAUMEHOBAHUE MECTa IPOUCXOXKICHHUS TOBapa
Ar000My JIMIly, KOTOpO€ B TpaHUIAX TOT0 K€ reorpaguueckoro oOBEKTa
MPOU3BOJIUT TOBAp, 00JAJAIONIUN TEMH ke 0CcOObIMU CBOMcTBaMu (cTaThs 1518,
nyHKT 1 crateu 1522 I'K PO).

Hcxons w3 B3aMMOCBSI3aHHBIX TMOJIOKEHUN ab3alleB MEepBOrO0 U ISITOrO
nyHkTa 5 crateu 1522, moamynkTa 1 myHkTa 1 u ab3aia BTOporo myHkTa 3 cTaTbu
1536 I'K P®, ¢ yuerom mnosnoxennii nmyHkra | craten 6 I'K P®, a Ttaxxe
MoJIOKeHU mnpeamOynbl, crareilt 4 u 7 3akoHa Poccuiickoii ®Denepainuu
or 7 despans 1992 roga Ne 2300-1 «O 3amuTe mpaB moTpeOUTENEi» o TpaBe
noTpeouTeNel Ha MNPUOOPETEHHUE TOBAPOB HAIJIEKAIIEro KadecTBa M MX
0e30MacHOCTb, 3aKIIIOUeHHsI 00 yTpaTe BO3MOKHOCTH IMPOM3BOAUTH B T'PaHULIAX
OMPENICICHHOT0 Treorpauyeckoro o00bEKTa TOBap, OOJAJAIOIMIMI  O0COOBIMU
CBOWCTBAMH, YKa3aHHbBIMM B [OCyZapCTBEHHOM peecTpe HAUMEHOBAaHUN W
OTIPEICIISIIONTUMUCS UCKIIOUMUTEILHO WJTU TJIaBHBIM 00pa3oM XapaKTEepPHBIMU LIS
JTAHHOTO reorpaduueckoro 00beKTa MPUPOJAHBIMU YCIOBUSAMH U (W) JTFOJACKUMU
dakTopamu, BBIAIOTCS TEMH K€  yINOJHOMOYEHHbIMU [IpaBuTenbcTBOM
Poccuiickoit deneparuu GpeaepaabHBIMU OpraHaMU UCTIOJIHUTEILHOM BJIACTH, YTO
Y 3aKJIFOUYEHHS O HAIMYHUH YKa3aHHBIX CBOWCTB TOBAPOB.

IIpaBo Ha KOMMepYecKoe 0003HAYEHUE

180. B cuny nynkta 1 crateu 1538 I'K P® ropuguyeckue nuia,
OCYUIECTBIISIIOIIME  MPEANPUHUMATENBCKYIO  JIE€SITENIbHOCTh (B TOM  YHUCIE
HEKOMMEPYECKHE OpraHM3alyy, KOTOPhIM IIPAaBO HA OCYLIECTBIICHHE TaKOU
JEATEIIBHOCTH TPENOCTABICHO B COOTBETCTBUU C 3aKOHOM HMX YYPEAUTEIbHBIMU
JOKyMEHTaMH), a TakkKe MWHAUBUAYAJIbHbIE MPEANPUHUMATENIH  MOTYT
UCIIOJIB30BaTh  JUISl MHAMBUAYAIW3alMd  NPUHALIECKANIMX HM  TOPrOBBIX,
OPOMBIIUICHHBIX M JPYTUX MPEANpUATHNH KOMMepueckue O0O0O3HAaueHUus, He
SBIISOIIMECS (PUPMEHHBIMH HaMMEHOBAHHMSIMH U HE MOJIekKAIIne 00s3aTeIbHOMY
BKJIFOUEHMIO B yupeauTenbHble JokymMeHTsl 1 EI'PHOJI.
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Hexommepueckne opraHuzanuu MOTYT OBITh OOJafaTeNssMu TIpaBa Ha
KOMMepYecKoe 0003HaueHue, €CIM OHU MOTYT OCYIIECTBIISATh IPUHOCSIIYIO I0XO]T
JeATEIbHOCTh B COOTBETCTBUU € UX ycTaBaMu (IyHKT 4 crtathbu S50, myHKT 1
ctatbu 1538 'K PD).

ITo cmbiciy cratbu 1538 'K PO B kauecTBe KOMMepUYeCcKHX 0003HAUCHUMN
NojJiexKaT OXpaHe Kak  CJIOBECHble, TaK W  HM300pa3UTENIbHbIE  WIU
KOMOMHUPOBaHHbIE 0003HAUYECHHUS.

HckmounTenbHOe MPaBO UCHOIB30BAHUS KOMMEPUYECKOTr0 0003HAYCHHsS Ha
ocHoBaHuu nyHKTa 1 ctathu 1539 'K P® npunaaiexxut npaBoo0iaiaTento, eciu
Takoe 0003Ha4YeHHE 00J1alaeT JOCTATOYHBIMHU PA3IMUUTEIHPHBIMA MPU3HAKAMH U
ero ymorpebieHue mpaBooOIagaTeneM Uil  MHAUBUAYyAIM3allMH  CBOETO
NPEANPUSATUS SIBJSCTCS U3BECTHBIM B IIpeiesiaxX OMpeeICHHON TEPPUTOPHH.

B cBs3u ¢ 3TUM NpaBO HA KOMMEpPYECKOe 0003HAUEHUE HE BO3HUKAET paHee
MOMEHTa Haudajia (PaKTUUYECKOrO0 HCIIONb30BAHUA TaKOro OOO3HAuYeHMs ISt
WHIUBUTyalIA3aIUU IPEanpusaTUs (HampuMmep, Mara3uHa, pecrtopata u T.1.).

[IpaBo Ha KOMMepueckoe O0003HaUYE€HHE OXpPaHSIETCS MpPH YCIOBUHU, YTO
ynotpebsiieHre 0003HauYeHHs MpaBooOIaaTeNieM Il MHIUBUAYyaTU3allud CBOETO
NPEANPUATUS SBIISIETCS U3BECTHBIM B IIPEAEIIAX ONPEICICHHON TEPPUTOPHUH MOCTIE
31 nexabps 2007 roga (HE3aBUCUMO OT TOTO, KOT/a yrnoTpebiieHue 0003HaueHUs
Ha4yaJioCh).

181. TIlo cmeicny myHkTa 2 ctatbu 1540 'K PO uckimrountensHoe mpaBo Ha
KOMMEpYECKOE 0003HaueHue npeKpalaercs aBTOMAaTHYECKH, eciu
paBoo0IaIaTeNb HE UCIOJIB3YET 3TO 0003HAYEHUE HEMPEPHIBHO B TEUEHUE rOJ1a.

Bpemst nokaspiBaHUsI UCMOIL30BaHUS KOMMEPUYECKOTO OOO3HAYEHUS JICHKUT
Ha IpaBooOazarene.

3akia0unTeIbHbIE MOJ0KEeHHS

182. B cBsi3u ¢ TPUHSATHEM HACTOSIIETO MOCTAHOBJIEHUS TPHU3HATH HE
MOJJIEXKAIUMU [IPUMEHEHHIO Ha TeppuTopun Poccuiickon Penepanuu:

noctanoBnenue [Inenyma BepxoBaoro Cyna CCCP ot 15 Hos0ps 1984 rona
No 22 «O nmpuMeHeHUun CyJlaMH 3aKOHOJATEIbCTBA, PETYJIUPYIOIIET0 OTHOIIEHUS,
BO3HUKAIOIIME B CBSI3U C OTKPBITUSIMHU, U300pPETCHUAMHU, PAllMOHATM3ATOPCKUMU
MPEIOKEHUSIMU U IPOMBIIIJIEHHBIMU 00pa3LaMmy;

nocrtaHoBienue [Inenyma BepxoBaoro Cyna CCCP ot 18 anpensa 1986 roga
Ne 8 «O npuMeHeHMM CcyaamMu 3aKOHOJATENbCTBA IPU PACCMOTPEHUH CIOPOB,
BO3ZHMKAIOIIMX U3 aBTOPCKUX MPABOOTHOILICHUI.

183. B cBs3M ¢ TOPUHATHEM HACTOSILETO IOCTAHOBJIEHUS MPU3HATH
yTpaTuBIIUM cuily mnocraHoBieHue I[lienyma BepxoBnoro Cynma Poccuiickoin
®enepauun ot 19 utona 2006 roxa Ne 15 «O Bonpocax, BOSHUKIINX y CyI0B IIPH
PAaCCMOTPEHUHU TPAXKIAHCKUX €], CBA3AHHBIX C IPUMEHEHUEM 3aKOHOIATEIbCTBA
00 aBTOPCKOM IMpPaBe U CMEKHBIX IIPABAX).

184. B cBsi3u C NPUHATHEM HACTOSIIETO IMOCTAHOBJICHHS MpPHU3HATH HE
NOJIEKAIMMHI IPUMEHEHHUIO:
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noctaHoBieHue Ilnenyma BepxoBHoro Cyama Poccuiickoii denepauuu u
[Tnenyma Boicmero Apoutpaxhnoro Cyna Poccuiickoit @enepanuu ot 26 mapra
2009 roga Ne 5/29 «O HEKOTOPBIX BOMPOCAX, BOBHUKIINX B CBSI3U C BBEJICHUEM B
JierucTBrE YacTu yeTBepTor ['paxkmanckoro kojaekca Poccuiickon denepauumy;

NyHKTHI 1, 2, 3, 4, a63a1(bI IEPBbII U BTOPOH MyHKTa 7, MyHKTH 8, 9, 91 1 92
nocta”oBienuss [lnenyma Bricmero  Apobutpaxnoro Cyna Poccuiickoi
®denepanuu ot 8 okTAOps 2012 romga Ne 60 «O HEKOTOPHIX BOIPOCAX, BO3HUKIIIUX
B CBSI3M C CO3laHMeM B cucreme apOutpaxHbeix cyqoB Cynma 1o
MHTEJUIEKTYJIbHBIM IIpaBamy;

noctaHoBieHne Ilmenyma Beicmero ApOutpaxsHoro Cyna Poccuiickoi
®enepanuu ot 18 uronsg 2014 roga Ne 51 «O HEKOTOPBIX BOMPOCaX, BOSHUKAIOIIUX
IpU PACCMOTPEHUH CIOPOB C YYaCTUEM OpraHU3alui, OCYLIECTBISIOMINX
KOJUIEKTUBHOE YIIPABJIECHUE aBTOPCKUMU U CMEXHBIMU ITPABAMM.

185. B cBiI3M C TPUHATHEM HACTOSIIETO TOCTAHOBJICHUS BHECTHU
clenyromue U3MEHeHMs B 1nocraHosieHue Ilnenyma BepxosHoro Cyna
Poccuiickoit ®@eneparnuu ot 29 mas 2012 roma Ne 9 «O cynebHOI MpakTUKE T10
JieJIaM O HacJIeAOBaHUM:

1) B mynkre 84:

a) JOIOJIHUTH a03alleM BTOPBIM CJIEIYIOIIETO COACPIKAHUSL:

«K HacnegHuMKaM aBTOPOB MY3BIKAIBHOTO MPOU3BEIACHUS (C TEKCTOM WM
0e3 TeKcTa), UCIOJIb30BAHHOIO B ayJIMOBU3YaJbHOM MPOU3BEACHHUH, MEPEXOJIUT
IpaBO HAa BO3HATPAXKIACHUE 3a HCIOJIb30BAHUE UX MY3bIKAJbHOTO MPOU3BEACHUS
IpU MyOJIMYHOM HMCHOJHEHUU JHO0 COOOIIeHHH B 3(Up WIM MO Kabel, B TOM
Yyucie MYTEM pEeTPaHCISIUM, ayJuOBU3YaJlbHOTO TMpou3BeAeHUs (IMyHKT 3
ctatb 1263 'K P®D).»;

0) a03a1l BTOpOil cunuTaTh a03aleM TPETHUM;

2) B myHkTe 85:

a) a03ar1l mepBbId JOMOTHUTH CIIOBAMU:

«(3a HCKIIOYEHHEM ciydas, €ClIM B TEYEHHE JTOr0 CpOKa OH
3apErUCTpUpPyeTCss B KauecTBE WHAUBUIyalIbHOTO npeanpuHumarens). o
MCTEYCHHS ITOTO CPOKa MPaBOBasi OXpaHa TOBAPHOTO 3HAKa, 3HAKA 00CITy>KUBaHUS
10 OCHOBAHUIO, IPEAYCMOTPEHHOMY NOANYHKTOM 4 nyHKTa 1 ctathu 1514 'K PO,
HE MOXKET OBITh MPEKpaIeHaY;

0) B a03a1ie BTOPOM HCKJIIOYUTH CJIOBA:

«Ha HAMMEHOBAHKE MeCTa MPOUCXOyKIieHHsI ToBapa (MyHKT 1 ctaren 1519 'K PD),»;

3) nyHKT 87 WU3JI0KUTH B CIEIYIONIECH pelaKIUu:

«87. MHckmtouuTenbHOE TMpaBO HAa  pe3yibTaT  HMHTEIUIEKTyaJbHOU
NEeATEIbHOCTH WM Ha CPEACTBO MHIMBHAyaIH3alMU, TIEpelIe/iee K HECKOIbKUM
HacJEeIHUKaM, NPUHAIJIEKUT UM COBMECTHO M OCYLIECTBISIETCS HMMHU COTJIACHO
nyHKTy 3 ctateu 1229 T'K PD.»;

4) nyHKT 89 U3JI0KUTH B CIEAYIONICH peIaKIIUN:

«89. Tlpu mepexonie B MOpsAKE HACIEAOBAHUS HCKIIOUUTEIHHBIX MPaB Ha
IIPOU3BEIACHUS HAYKH, JTUTEPATYPbl U UCKYCCTBA JOIYCKAETCS UX MCIOJIb30BaHHUE
Jr00BIM U3 yKa3aHHBIX B moAamyHkTax 1—-11 mynkrta 2 crateu 1270 T'K P®
crioco00B (HE3aBUCHUMO OT TOTO, COBEPIIAIOTCS JTU COOTBETCTBYIOLINE IEHCTBUS B
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IEJISX U3BJICYCHUS TPUOBLIH WM 0€3 TaKoU 1en) 0e3 coryiacus HacleqHUKa B TeX
clly4asiX, KOrja 3aKOHOM TpPeIyCMOTPEHa BO3MOXHOCTh HCIOJIb30BAHUS
pou3BeJeHUsl 0€3 TMOJydeHHUs] COrjlacusi aBTOpa WJIM WHOTO IpaBooOiamarters,
HaIpUMEp B CIIydae CBOOOHOTO BOCIIPOU3BECHUS TPOU3BEICHUS B IMYHBIX HEIIX
(crater 1273 TK P®), cBOOOAHOrO HCHOJIB30BaHMS  MPOU3BEICHHUS B
WH()OPMAITMOHHBIX, HAYUHBIX, YICOHBIX WIH KyJILTYPHBIX 1ETIIX (CTaths 1274 'K PD).y;

5) B myHkTe 91:

a) MOAIMYHKT «0» U3JI0KUTh B CICAYIOMICH PEIaKIIIH:

«0) mpaBO Ha TMOJyuye€HHE TATEHTAa, MPABO HA BOCCTAHOBJICHHE NECHCTBUSA
naTeHTa Ha HW300peTeHue, MOJIE3HYI0 MOJENIb WM MPOMBIIUICHHBIH o0pa3err
(mysHkT 2 cratbu 1357 u nyskt 1 crareu 1400 'K P®) u npaBo Ha moaydeHwue
MaTeHTa Ha CeNeKIMOHHOe jAocTikeHue (myHkTt 2 crtateu 1420 T'K P®D)
HACJIEAYIOTCS Ha OOIIMX OCHOBAHUSIX;);

0) NOJIYHKT «B» U3JI0XKUTh B CIEAYIOLIEH peaaKuu:

«B) IpaBa paOOTHUKA — aBTOPA CIYKEOHOTO MPOU3BEIAECHUS IO JOTOBODY,
3aKJIFOUEHHOMY UM C paboToJaTesieM, W HE IOJIyY€HHbIE aBTOPOM JIOXOAbI, a
TaK)K€ IPaBO Ha BO3HATPAXKICHHE, BBIIUIAUMBAEMOE aBTOPY KakK 00JaJaTesto
UCKJIIOYUTEIFHOTO IpaBa Ha CIIy>keOHOE IPOM3BENIEHUE 33 MCIOJIb30BAaHUE 3TOTrO
Opou3BeNeHUsl pabdoTofaTesieM Ha YCIOBUAX HPOCTON (HEHCKIIOUUTEIbHON
JUILIEH3UH), NIEPEXOAAT K HaclleHUKaM aBTOpa Ha OOLIMX OCHOBaHMAX (ab3aribl
TPETHUIl U YE€TBEPTHIN MyHKTA 2 U MyHKT 3 ctaThu 1295 I'K PD);»;

B) JOTOJHUTH MOJMYHKTAMH «I» U «J1» CIEIYIOUIEr0 CONECPHKAHUS:

«r) TpaBO  HAa  BO3HArpaxaeHWEe 3a  CIYXeOHble  pe3yibTaThl
WHTEJUIEKTYalIbHOM  €ATEIbHOCTH, NpPUYUTAIONIeeCs] pabOTHUKY — aBTOPY
CITy’K€OHOTO W300peTeHHUs], CIYy>)KEOHOW TMOJE3HOM MOJEIU WIH CIYKEOHOTro
MPOMBIIJICHHOTO 00pa3iia, CIy>KeOHOro CEJEKIMOHHOTO OCTUXEHUs (IMyHKT 4
crtatbu 1370 u nyHKT 5 cratbu 1430 'K P®), nepexoauT K €ro HacieIHUKAM Ha
OCTaBILMUMICS CPOK ACUCTBUSI UCKIIFOUUTEIBHOTO MPABa;

J1) TIpaBO HAa BO3HATPAXICHHE 3a CIIY)KEOHYIO TOMOJoruio (ab3ary BTOpOi
nyHkTa 4 ctateu 1461 'K P®) nepexoaut K HaclIeIHUKAaM aBTOPa Ha OCTABIIUICS
CPOK JEHCTBHS HCKIIOUYMTENIBHOrOo mpasa. [IpaBo Ha BO3HarpaxxacHue,
BBIIUIAYMBAEMOE aBTOPY Kak o0OJafaTeNio MCKIIOUMTENbHOIO IpaBa Ha
CITy>keOHYIO TOTIOJIOTHIO 32 HCIIOJIb30BAHKME TAKOW TOIMOJOTMH paboToAaTeseM Ha
YCIIOBUSIX TMPOCTOM (HEUCKIIOUUTEIbHOM) JuueH3uu (ab3an TpeTuil myHkTa 4
cratbu 1461 'K P®), nepexoaut K HacIeIHUKAM aBTOpa Ha OOIIMX OCHOBAHUSX.);

6) MyHKT 93 U3JI0KUTH B CIEIYIONIECH pelaKIuu:

«93. Hacnennuk  BOpaBe  OCYHIECTBISTh — 3alIUTy  HAPYIIEHHOTO
UCKIIIOUUTENBLHOTO MTpaBa Ha MPOMU3BEIEHUE JII0OOBIM U3 CIOCOOO0B, IEPEUNCIECHHBIX
B ctartbe 12 m mynkre 1 crareu 1252 I'K PO.

IIpu 3TOM cleqyeT y4dWThIBaTh, 4YTO HAJIWYME JIOrOBOpa O Iepenade
NOJIHOMOYHMI MO YOPABJICHUI YHACJIEAOBAHHOTO HCKIIFOUUTEIBHOTO IpaBa
OpraHu3aliy MO YIPABJICHUIO MpPaBaMU HA KOJUIEKTUBHOW OCHOBE, B TOM YHCIIE
3aKJIFOYEHHOT0 HACJEeN0aTeNeM, HE JIMIIAET HACIEIHUKA IpaBa CaMOCTOSTEIBHO
oOpataThCs B CyJ 3a 3alIUTON CBOMX HAPYIIEHHBIX WM OCIIAPUBAEMBIX TIPAB.»;

7) TMyHKT 94 U310KUTH B CIEAYIOIIEH pEeJaKIINN:
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«94. TIpu oTCcyTCTBMHU OTOBOpa O Tepenaye MOJHOMOYHMA 1O YIPaBICHUIO
IpaBaMH C aKKpEIUTOBAaHHOM OpraHW3alMeil, OCYIIECTBIISIONICH YIpaBiIcHUE
mpaBaMd W cOOp BO3HarpakJeHuUs B COOTBETCTBUM C IIYHKTOM 3
ctatbu 1244 TK P®, HacienHuK BMOpaBe B JIIOOOM MOMEHT MOJHOCTBIO WM
JaCTUYHO TMCbMEHHO OTKa3aThCsd OT YINPABJICHUS OTOH OpraHu3alue ero
npaBaMH, JaKe €CJIM Hacleaojareib OT TAKOTO YIIPaBJICHHS €ro IpaBaMu He
OTKAa3bIBAJICS. ).

IIpencenarens Bepxosuoro Cyna
Poccuiickoii @enepannu B.M. Jlebenen

Cexperaps [Inenyma,
cynbs BepxoBHoro Cyna
Poccuiickon denepannu B.B. MomoTtoB



