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INHOCTAHOBJIEHHUE

IJIEHYMA BEPXOBHOT'O CYJA
POCCHUICKON ®EJEPALIANA

No

r. Mocksa 2018 r.

O HeKOTOpBIX BONPOCAX NPUMEHEHUS 00IIMX MOJI0KeHUil
I'pa:xxnanckoro koaexca Poccuiickoit @exepanuu
0 3aKJII0YECHUH ¥ TOJKOBAHUM 10T0BOPA

B wmemsx oOecrieueHHss €OUHCTBA MPAKTUKM TNPUMEHEHHUS  CyAaMH
3aKOHOJIATEIbCTBA O 3AKJIIOYEHUH U TOJIKOBaHMM jaoroBopa Ilmenym BepxoBHoro
Cyna Poccuiickoit ®enepanun, pyKOBOACTBYSCh cTatbed 126 Kouctutyiuum
Poccuniickonn ®@epeparuu, cratbsimu 2 u 5 DenepalbHOr0 KOHCTUTYLIMOHHOTO
3akoHa oT 5 depans 2014 roma Ne 3-OK3 «O BepxoBuom Cyme Poccuiickoit
denepanuun», MOCTAHOBJIISIET JaTh CIEIYIOUIUE Pa3bsICHEHUS.

3aknruenue 002060pa

1. B cuny nynkra 3 crateu 154 u nynkra 1 cratbu 432 I'paxmgaHckoro
konekca Poccuiickoit ®enepanmu (manee — 'K P®) moroBop cuuraercs
3aKJIFOYCHHBIM, €CJIM MEXKJy CTOPOHaMHU JIOCTUTHYTO COTJIAIIEHHE [0 BCEM
CYIIECTBEHHBIM  YCJOBHUSIM JoroBopa. CornamieHue CTOPOH MOXET OBITh
JIOCTUTHYTO MyTEM MPUHATHUS (AKIIENTa) OAHOM CTOPOHOM MPEATIOKEHHS 3aKITFOUUTh
noroBop (odeptsl) Apyroit ctopoHbl (myHKT 2 crtatbu 432 'K P®), nyrem
COBMECTHOI pa3pabOTKH U COTJIaCOBaHUS YCIOBUHM JI0rOBOpa B MEPEroBOpPax, MHBIM
Croco0OM, HapUMep, IOTOBOP CUUTAETCS 3aKIOYEHHBIM U B TOM cllydae, Korja us3
MOBEJICHUST CTOPOH SIBCTBYET WX BOJSI Ha 3aKIOYeHUE JoroBopa (IMyHKT 2
cratbu 158, myHkKT 3 crathu 432 'K PO).

2. CyuiecTBeHHBIMU YCJIOBUSIMHM, KOTOpBIE JOJDKHBI OBITH COTJIACOBaHBI
CTOPOHAMM TPU 3aKJIOYEHUU JOTOBOPA, SIBISIIOTCS YCIOBHUS O MPEIMETE JOrOBOPA,
YCJIOBUS, KOTOPbIE Ha3BaHbI B 3aKOHE WJIM MHBIX MPABOBBIX aKTaX CYIIECTBEHHBIMU
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WIM HEOOXOJIMMBIMU [JIsi JOTOBOPOB JAHHOTO BHJA (HampuMmep, YCJIOBUS,
yKa3aHHbIC B cTaThsixX 555 u 942 'K PD).

B cnyuae, koraa ycioBHe, Ha3BaHHOE B 3aKOHE WJIA MHOM ITPaBOBOM aKTe
CYLIECTBEHHBIM WJIM HEOOXOAMMBIM, OIPEAEISETCS IUCIO3UTUBHOW HOPMOH,
OTCYTCTBHE COTJIAIIEHHS] CTOPOH IO TAaKOMY YCIIOBHIO HE CBHJIETEIICTBYET O TOM,
YTO JOTOBOP HE 3aKJIHOYEH, €CJIM NHOE HE YCTAHOBJIEHO 3aKOHOM.

Cyl11eCTBEHHBIMH TaKXe SIBJIIFOTCS BCE YCIOBHSI, OTHOCUTEIBHO KOTOPBIX 110
3asBJIICHUI0O OJHOM M3 CTOPOH JOJKHO OBITh JOCTUTHYTO COTJIAIlICHUE
(a63am BTOport myHkta 1 crateu 432 'K P®), paxe ecau Takoe YCIOBHE
BOCIOJIHSJIOCH Obl IUCTIO3UTUBHON HOPMOM.

Hampumep, eciiu B X0Jlie MEPEroBOPOB OJHOM M3 CTOPOH MPEMTIONKEHO
yCIIOBUE O IIEHE WM 3asiBJIEHO O HEOOXOJAMMOCTHU €€ COTJIaCOBaTh, TO TAKOE YCIOBHE
SBJISIETCS CYIIECTBEHHBIM JUIsi 3Toro jaoroBopa (myHKT 1 crathu 432 'K PO).
B TakoMm ciayyae OTCYTCTBHE COIJacusi IO YCJIOBHIO O IIEHE WM MOPSIKE €€
OTpeJeieHUs] HE MOXET OBbITh BOCIOJIHEHO IO TMpaBUiy NyHKTa 3 cratbu 424
I'K P®, u n1oroBop He CUMTAETCs 3aKJIIOUYECHHBIM JI0 T€X MOP, MOKAa CTOPOHBI HE
COrJacyroT Ha3BaHHOE YCJIOBHE MJIM CTOPOHA, MPEIJIOKUBIIAS YCIOBHE O LIEHE WJIU
3as1BUBILASA O €€ COIVIACOBAHMM, HE OTKAXKETCA OT CBOErO MPEJIOKEHUS WA TaKOU
OTKa3 He OyJIeT CIe10BaTh U3 MOBEICHUS YKa3aHHOM CTOPOHBI.

3. Hapymenune ycTaHOBICHHBIX 3aKOHOM TpeOOBaHMI K opMe JOTOBOpa
IpU JTOCTHKEHUU CTOPOHAMH COTJIAIICHHS] 1O BCEM CYIIECTBEHHBIM YCIOBHUSIM
(myHkT 1 ctatbu 432 'K P®) He CBHIETEIBCTBYET O €r0 HE3aKIFOUEHHOCTH. B 3TOM
ciaydae B cOoOTBETCTBUM € IMyHKTaMu 2 u 3 crtatbu 420 'K PO npu pemenun
BOIpOCAa O TOCHEACTBHAX HECOOMOAeHUs (OpMbl  JIOrOBOpa  MOJUIEkKAT
NPUMEHEHUIO CIIelUaIbHbIE MpaBwia O (QopMe OTACIbHBIX BHUIOB JIOTOBOPOB
(manpumep, cratba 584 I'K PO, ycranaBnuaromasi HOTapuaibHyIO (opmy
JIOTOBOpPA PEHTHI), a MPU UX OTCYTCTBHHM — OOIIHME TpaBujia O (GopMe JOroBopa
(cratbst 434 TKP®D) u o dopme cunenku (crarbs 162, myHkr 3 crtatbu 163,
ctatbst 165 'K P®). Tak, cormacho mynkry 1 cratem 609 'K P® morosop
apeH bl BIXKMMOTO MMYIIIECTBA HAa CPOK OoJjiee roja, a €clih XOTs Obl OJHOU U3
CTOPOH JOTOBOpA SIBJISIETCA IOPUIAMYECKOE JIMI0, HE3aBUCHUMO OT CpPOKa, JOJHKEH
OBITh 3aKJIFOUYEH B MUCbMEHHOU (popMme, MpU HECOOJI0IEHUH KOTOPOM CTOPOHBI HE
BIIPABE CChUIATHCS HA CBUAETENICKUE MIOKa3aHUs B MOJATBEPIKACHHUE I0TOBOPA U €ro
ycinoBuit (myHKT 1 cratebu 162 T'K P®). B To xe Bpemsi mpu HeCOOIIOEeHUU
TpeOOBaHMSI O THUCHMEHHON (opMe [OTOBOpa JTOBEPUTEIIBHOTO YIPABJICHHUS
OBIKMMBIM ~ HMMYILIECTBOM  TAaKOHW  JIOTOBOpP  SABJSIETCA  HEACHCTBUTEIbHBIM
(myskThl 1 1 3 crateu 1017 TK PD).

4. Bcnywae, koraa B COOTBETCTBHHM C NMyHKTOM 2 crtatbu 433 'K PO
JIOTOBOP CUMTAETCA  3aKIOYEHHBIM C MOMEHTa IEepeJadd COOTBETCTBYIOILETO
UMYyIIeCTBa (peanbHBIA JOTOBOP), CICAYET YYUTHIBATH, YTO 3TO OOCTOSTEIHCTBO
HE OCBOOOXK/Ia€T CTOPOHBI OT OOS3aHHOCTU JIEMCTBOBATH JOOPOCOBECTHO IMPHU
BEJICHUU TIEPETOBOPOB O 3aKJIOYEHUU Takoro porosopa. K meperoBopam o
3aKJIIOYEHUHU PEaJBLHOTO JI0rOBOpa B TOM UHMCIE MOJJIEKAT MPUMEHEHUIO IpaBuia
cratb 434" TK P®. B 4acTHOCTH, €CIM B pPe3yJbTaTe IEPEroBOPOB pealbHbIil
JIOTOBOp HE OBLI 3aKJIOYeH, CTOpPOHA, KOTOopas HeJ0OpOCOBECTHO Bela WIH
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npepBajia ux, o0s3aHa BO3MECTUTh JAPYrOoM CTOPOHE NMPUYUMHEHHBIE 3TUM YOBITKH
(myukr 3 crateu 434' TK PO).

5. Ilo cmbicny nynkra 3 ctateu 433 'K PO B OTHOIIEHUM TPETHUX JIUIL
JOTOBOP, MOJIEXKAIIHNI rOCYTapCTBEHHON PErUCTpalii, CYUTAECTCS 3aKIIOUYEHHBIM C
MOMEHTa €ro PErucTpallH, €CIM WHOE HE YCTAaHOBJIEHO 3aKOHOM. B oTcyTcTBHE
rOCyJapCTBEHHOM PErUCTpAllMM TaKOWM JOrOBOP HE BIJICYET IOPUIHYECKHUX
MOCIICACTBHUM AJISl TPETHUX JIUI, KOTOPHIE HE 3HAJIU U HE JTOJDKHBI ObLIM 3HATH O €TO
3aKI0YEeHUU. MOMEHT 3aKIIFOUYE€HHS TaKOro JOrOBOpa B OTHOIIEHHH €ro CTOPOH
omnpeaenseTcs 1o npapuiaM nyHKTOB 1 u 2 crateu 433 'K PO.

Hanpumep, apenparop 37aHus 0O NOMJIEKAIIEMY TOCYyAapCTBEHHOU
pPETUCTpalv, HO HE 3apETUCTPUPOBAHHOMY JIOTOBOPY apEHbI HE MOXKET CChUIAThCSA
Ha €ro COXpaHEHHEe INMpU H3MEHEHuU coOcTBeHHUKa (ctathsa 617 I'K P®), ecnu
HOBBI COOCTBEHHMK B MOMEHT 3aKJIOYEHHUS JOrOBOpA, HAMPABIEHHOIO Ha
npuoOpeTeHne ATOro 3AaHus (HampuMmep, 0roBOpa MPOJAXKU ITOrO 3JaHUs), HE
3HAJ U HE JOJDKEH ObUI 3HATh O CYIIECTBOBAaHUHM HE3apETUCTPUPOBAHHOIO JOTOBOpA
apeHIbl.

BmecTte ¢ TeM mpH pacCMOTpPEHUHM cIOpa MEXIy CTOpPOHaMHu JI0roBOpa,
KOTOpbIE 3aKJIOUMIIM B YCTAaHOBJIEHHOW (hopMe MOJIeKalUuil TrOCy1apCTBEHHON
pPEruCTpalyy JI0TOBOP apeH/Ibl 3aHMS WM COOPYKEHHUS, HO HAPYIIUIU MPU 3TOM
TpeOOBaHHE O TAKOW pErucTpauuy, CJIEeAyeT YYUThIBaTh, YTO C MOMEHTA,
ykazanHoro B myHKkre 1 crarbu433 'K P®, stu nuuma ces3amm  cels
00s13aTeIbCTBAMU U3 JIOTOBOpA apeH[bl, YTO HE MPEMSITCTBYET MPEAbIBICHUIO
COOTBETCTBYIOILIEH CTOPOHOW TpPeOOBaHWS O PEruCTpalMM CAEIKW Ha OCHOBaHHUU
nyHkTta 2 cratbi 165 'K PO.

6. Ecnu cropoHa mpuHsula OT JAPYrol CTOPOHBI IMOJHOE WM YaCTHYHOE
UCIIOJTHEHHE T10 JI0TOBOPY JINOO MHBIM 00pa3oM MOATBEpAMSIA JIEUCTBUE JOrOBOPA,
OHa HE BIpaBe HEJOOPOCOBECTHO CChHUIATHCS Ha TO, YTO JOTOBOP SIBISETCS
He3aKJIFOUeHHBIM (MyHKT 3 ctaThu 432 'K POD).

Hampumep, ecnmu  pa®OThl  BBINOJHEHBI JO  COIJIACOBAHUS  BCEX
CYLIECTBEHHBIX  YCJIOBMH JIOrOBOpa MOApSNa, HO BIOCJHEACTBUM  CIAHBI
MOAPATYMKOM M TPHUHATHI 3aKa3YMKOM, TO K OTHOILUEHUSM CTOPOH MOMJIEKAT
MPUMEHEHUIO MpaBUjia O MOAPSANIE U MEXAY HUMHU BO3HHKAIOT COOTBETCTBYIOUIUE
00s3aTeNbCTBA.

7. Ilo obmemy mnpaBwiy, odepra AOMKHA COJEPKaTh CYIIECTBEHHBIC
YCIJIOBHS IOTOBOPA, a TAK)KE BBIpPAXKaTh HAMEPEHHE JIMLA, CIEJIABLIETO MTPEIIOKEHHUE
(oepenta), cuutarh cedsl 3aKIIOUMBIINM JIOTOBOP C aapecaToM, KOTOPhIM OyaeT
OpUHATO mpesioxkenue (ad3ai Bropoit myHkrta 1 crateu 432, myHkT 1 ctathu 435
'K PD).

8. B cmydae HampaBiieHUS KOHKPETHOMY JIMIy TPEIJIOKCHUS 3aKIIIOUHUTh
JIOTOBOP, B KOTOPOM COZEPKATCSA YCIOBUS, JOCTATOYHBIEC ISl 3aKJIFOUEHUS TAKOTO
JIOTOBOPA, HAJIMYME HAMEPEHUs OTIIPABUTENS 3aKJIIOYUTh JOTOBOP C aJpecaToM
IpeanoiaraeTcs, e€ciiv MHOE HE YKa3aHO B CAMOM MPEJJIOKEHUU WUIIU HE BBITEKAET
U3 00CTOATENBCTB, B KOTOPBIX TAKOE MPEIIOKEHUE OBLIIO CAETAHO.

VYcnoBust JOroBopa MOryT ObITh OMPEIEIEHBI IyTEM OTCHUIKH K IPUMEPHBIM
yciioBusM J0roBopoB (ctatbsi 427 'K P®) wnu k ycioBuAM, COTJacOBaHHBIM



IpelBapuTeIbHO B TIPOLIECCE MEPErOBOPOB CTOPOH O 3aKIIOYEHUHM JI0rOBOpa,
a TaKXKe COJIEpPKAaThCsl B paHee 3aKJIIOUCHHOM IMpeABapUTelbHOM (cTaTha 429
'K P®) unu pamoyHoM A0roBOpe (CTaThs 429" TK P®) nu60 BBITEKATH H3 yKe
CJIOKUBILENCS MPAKTUKU CTOPOH.

He npusnaercs odepToil npeiiokeHue 3akiI0UnTh J0r0BOpP, aIpECOBAHHOE
HEONPEJIEICHHOMY KpYyTy JHI, M3 KOTOPOIO HE€ BBITEKAET, YTO OTIPABUTEID
HaMEPEH 3aKJIIOUUTH JOTOBOP € JIOOBIM, KTO MOJYYHUT TaKOE MpesiokeHne (MyHKT 1
ctatbu 437 'K PD), nanmpumep, He sBiseTcst opepToit pekiiama ToBapa.

9. [Ilpu 3axkiatoyeHUW JOroBopa MyTeM OOMeHa JTOKyMEHTaMU JJIs Iiesien
NpU3HaHUA TpeioxkeHuss odepToil He TpeOyercss Hanuuusg noanucu odepeHTa,
ecii O0OCTOSTENhCTBA, B KOTOPBIX cleiaHa odepTa, MO3BOJSIOT JOCTOBEPHO
yCTaHOBUTH HampaBuBIiee ee Juio (myHKT 2 cratbu 434 'K PD).

10. Odpepra cBsi3bIBacT odepeHTa (anee — BCTYNACT B CUIIY) B MOMEHT €€
nosiyaeHus aapecaroM odepthl (myHKT 2 cratbu 435 T'K P®). Jlo sToro MomeHTa
OHa MOXET OBIThb OTO3BaHA O(PEPEHTOM, €CIIM COOOILIEHHE 00 OT3BIBE IMOJIYYEHO
anpecaToMm odepThl paHbliie, 4eM cama odepTa, WIh OJJHOBPEMEHHO C Hel (IMMYHKT 2
cratbu 435 'K PD).

BerynuBiiasg B cuity odepTa HE MOXKET ObITh OTO3BaHa, TO €CTh SBIISIETCS
0€30T3BIBHOM, 10 MCTEUCHHUSI ONMpPEACICHHOTO Cpoka i ee akienta (ctatbs 190
I'K P®), ecnu uHOe He ykazaHO B camoil odepTe MO0 HE BHITEKACT U3 CYIECTBA
MPEVIOKEHUS WM OOCTAaHOBKH, B KOTOPOM OHO ObLIO crienano (ctatbs 436 'K PD).

Ecnu Ha3BaHHBIA CPOK JJIA aKIenTa HE YCTAHOBJICH, BCTYNUBIIAS B CHITY
odepTa MOXKET ObITH OTO3BaHa B JIFOOOH MOMEHT JI0 HAMpaBIICHUS aKIenTa WU JI0
MOMEHTa, Korja o(QepeHT y3Hal O  COBEpPIIEHWHW MHBIX  JICHCTBUH,
CBUETENBCTBYIOIINUX 00 akuenrte. MlHoe MoxkeT ObIThb yka3aHO B camol odeprte
700 BBITEKATh U3 CYIIECTBA MPEAJIOKEHHUS I 0O0CTAaHOBKH, B KOTOPOI OHO OBLIO
cnenano (cratbs 436, myHKT 3 craThu 438 'K PD).

Odepra cunmTaeTcs OTO3BAaHHOW C MOMEHTA IMOJY4YEHHsS COOOIIeHus 00
OT3bIBE ajapecaToM o(depThl, ONpPEAeIsIeMOr0 Ha OCHOBAaHMM TNyHKTa |
craten 165' TK P®.

Odepra Takke mnOpekpamaeT CcBOE JACHCTBUE € MOMEHTAa MOJyYCHUS
o(epeHTOM OTKa3a aKIEenToOBaTh OepTy.

11. AxkuenTtoBaTh 0(epTy MOXKET JIMLO WU JUIA, KOTOPBIM aJpecoBaHa
odepta. Ilo cmbicny ctatbu 438, nynkta 1 cratbu 421 'K PD Takoe mpaBo He
MOXXET OBITh MIEPENAHO APYTroMY JIUILY, €CIM MUHOE HE YCTAaHOBJIEHO 3aKOHOM WU
yernosusamu odeptsr. Hampumep, cormacro myHkty 7 cratsu 429° TK PO mpasa 1o
OMIIMOHY Ha 3aKJIFOYEHHE JOTOBOpPA MOTYT OBITh YCTYIUICHBI JAPYTOMY JIUILY, €CIH
WHOE HE TPETyCMOTPEHO COTJIAIICHHEM M HE BBITEKAET U3 CYIIECTBA 00sI3aTEIHCTRA,
KOTOPO€ BO3HUKHET B CJIy4ae akilenTa ONiMoHa.

12. AKIenT J0JKEH MPsIMO BBIPAKATh COTJIACHE HAINPABUBIIETO €ro JIHIa
Ha 3aKJIIOYEHHE JOTOBOpA Ha MPENJIOKEHHBIX B odepre ycnoBusix (ad3al BTOpOi
nynkta 1 cratem 438 'K P®). OtBer o0 corjacMu 3akilOUUTh JOTOBOpP Ha
IPEANIOKEHHBIX B OpepTe yCIOBUAX, COAEPKAIIUN YTOUHEHUE PEKBU3UTOB CTOPOH,
UCIIPaBJICHUE ONEYATOK U T.II., CIEAYET paCCMATPUBATh KaK aKIIEeNT.
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OtBer Ha odepry, KOTOPBIM COAEPKUT UHBIE YCIOBHUS, 4Ye€M B HeH
PEIJIOKEHO, CUUTAETCS HOBOM 0(epToil, €clIu OH COOTBETCTBYET MPEAbIBISIEMbIM
Kk opepte cratberr 435 'K PO tpeboanusim (ctathsa 443 'K P®). Ecnu mocne
MoJTydeHus: OoPepeHTOM akKIenTa Ha HWHBIX YCIOBHUSAX ajpecaT IMepBOHAYAIBLHOMN
odepThl TpemyiaracT 3aKJIIOYNATH JOTOBOP HA IMEPBOHAYANBHBIX YCIOBHUSAX, TAKOE
MIPEIOKCHUE TAK)KE CUUTACTCS HOBOW 0epTOM, €CJIM OHO OTBEUACT TPEOOBAHUSM,
npenbsBisieMbiM K odepte (ctatbu 443, 435 'K POD).

13. AKkmenTt, B YacCTHOCTH, MOXET OBITh BBIPAKEH IYTEM COBEPIICHUS
KOHKJIIOJICHTHBIX JIEUCTBHM 10 UCTEUEHUS CPOKA, YCTAHOBJICHHOTO JJIsl aKIlenTa, U B
ATOM ClIy4ae JIOrOBOP CUUTAETCS 3aKJIFOUEHHBIM C MOMEHTA, KOTJ]a OPEPEeHT y3HAI O
COBEPILIEHUU COOTBETCTBYIOIIMX JEHCTBUNA, €CIAM HMHOM MOMEHT 3aKJIIOUECHHUS
JIOTOBOpa HE YyKa3aH B odepTe U HE YCTAHOBJEH OOblYaeM WM MPaKTUKOU
B3aUMOOTHOIIIEHUH cTOPOH (IMyHKT 1 ctathu 433, myHKT 3 ctaThu 438 ['K PD).

[To cmpicny myHkta 3 cratbu 438 'K P® s ueneit kBamudukarum
KOHKJIIOJICHTHBIX JCHCTBUII B KayecTBE aklenTa JOCTATOYHO TOro, 4YTO JIUIO,
KOTOpOMY ObLTa HampapyieHa odepTa, MPUCTYNUIIO K UCIIOJHEHUIO MPETI0KEHHOTO
JIOTOBOpa Ha YCIIOBUSIX, YKa3aHHBIX B oepTe, U B YCTAHOBJIECHHBIN /JIA €€ aKilenTa
cpok. IIpu sTOoM He TpeOyeTcsi BBINOJHEHUS BCEX YCIOBUUA O(epThl B IMOITHOM
o0beMe.

Ecnu neiicTBUs COBEpIIEHBI B CPOK, YKa3aHHBIM B odepTe, HO OPepeHT
y3HQJI O COBEPIICHUU TAKUX JIEUCTBUMN MO MCTEYEHUU TAKOT'O CPOKa, TO MOJIeKaT
npuMeHeHUIo npasuiia cratbu 442 'K PO.

Monyanue He NMPU3HAETCS AKIENTOM, €CIM MHOE HE BBITEKAET M3 3aKOHA,
COTJIAIICHHS CTOPOH, OOBbIYAst WM MPEKHUX JIEJTOBBIX OTHOLIEHUN CTOPOH (IIYHKT 2
ctatbu 438 'K PD).

14. B cootBerctBumM ¢ aO3ariem nepBeiM crathkl 442 'K P® norosop
CUMTAETCAd 3aKIIOUEHHBIM, B TOM 4YHCIE KOTJa CBOEBPEMEHHO HANpaBICHHBIN
aKIenT IMOJy4YeH C OMNO3JaHHEeM, 3a HCKIIOUYEHUEM CclydaeB, Korjaa odepeHT
HEMEJICHHO TOCJIe MOJYYEHHUsI aKIenTa He 3asIBUT 00 0OpaTHOM.

AKIIETIT CYUTAETCS HAMpPaBJICHHBIM CBOEBPEMEHHO, KOTJa M3 COOOIICHUS,
COJICpP>KaIlleTO OMO3aBIINNA aKIENT, BUAHO, UYTO OHO OBLJIO OTMPABJICHO MPU TAKUX
00CTOSTENBCTBAX, YTO, €CJIM OBl €r0 Mepechlika OblJIa HOPMAJILHOM, OHO ObLIO ObI
MOJIYYEHO B MpeJenax cpoka JJis aKIenTa.

Bwmecte ¢ Tem, ecim akiienT ObLT HAMpaBieH B MpeIesiax CpoKa JJIs aKIenTa,
HO C y4€TOM BBIOPAHHOTO CMOCO0a TOCTAaBKH OYEBUIHO HE MOT OBITH TMOJIYYEH
opepeHTOM 10 HUCTEYEHHUS YKa3aHHOTO CpoOKa, O(EpeHT BIIpaBE HEMEIJICHHO
COOOIIUTE APYroii CTOPOHE O IPHHATHHU €€ akienTa (a03ar BTOpoi crathu 442 'K
P®). B orcyTcTBHE TAaKOTO MOATBEPKICHUS JOTOBOP HE SIBJIACTCS 3aKIHOUYEHHBIM.

OdepeHT He JHIIEH TMpaBa HEMEIJICHHO TMOATBEPIUTh 3aKIIOUCHUE
JIOTOBOpAa Y TOTJA, KOT/a akIienT ObUI HampaBJIeH IOCIE€ HMCTEUCHHUS CPOKa,
YCTAHOBJICHHOTO JIJIs aKIIeTITa.

[ToaTBep KaeHNE OIMO3AABIIErO aKIENTa MOXKET BBIpaXaTbCsl B TOM YHUCIIS
MyTEM OCYIIECTBJICHUS WM TPUHITUS WCIOJIHEHUS IO J0roBopy (MyHKT 3
ctatbu 432 'K PD).
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15. IlyGnuuHbBIM TpHU3HAETCS AOTOBOP, KOTOPBIA  3aKIIIOUAETCS JUIIOM,
00s3aHHBIM [0 XapakTepy AESATENbHOCTH MPOAABaTh TOBAPHI, BHIOJIHATH PadOTHI,
OKa3bIBaTh YCIYTd B OTHOILIEHUH KaXJOro, KTO K HEMYy OOpaTUTCs, Hampumep
JOTOBOPHl B c(epe PO3HUYHON TOPrOBIIM, TEPEBO3KU TPAHCIOPTOM OOIIETO
MOJIb30BAHUSA, OKa3aHUs YCIYyTr CBS3M, OHEPrOCHAOXKEHHUSA, MEIULUHCKOTO,
TOCTUHUYHOTO o0ciykuBaHus (IyHKT 1 ctateu 426 'K POD).

K myOGnuuHbIM JOTOBOpaM OTHOCSITCS TakK€ HWHBIE JOTOBOPHI, MPSIMO
Ha3BaHHBIC B 3aKOHE B Kaue€CTBE TAKOBBIX, HAIPUMEpP JAOTOBOP OBITOBOTO MOIpSIA
(myakt 2 cratem 730 'K P®), moroBop BomocHaOkenus (dacth 3 craThbu 13
®denepanpHOro 3akoHa ot 7 aekadpst 2011 roma Ne 416-d3 «O BompocHaOXKEHUN U
BOJIOOTBEJICHUW»), JOTOBOP  00S3aTEJIbHOTO  CTPAaXOBaHUS  OTBETCTBEHHOCTH
BJAJI€TbIEB TPAHCHOPTHBIX CpeAcTB (ab3anm BockMoil crateu 1 denepanbHOTrO
3akoHa oT 25 ampens 2002 roma Ne 40-d3 «O06 00s13aTeIbHOM CTPaXOBaHUU
IPaKJaHCKOM OTBETCTBEHHOCTH BJIAJIEJIbLIEB TPAHCIIOPTHBIX CPEJCTBY).

K myOGnuuHbIM JOTrOBOpaM HE OTHOCSTCS KpPEIWTHBIA AOroBop (IMyHKT 1
ctatbn 819 I'K P®), noroBop 100pOBOJBHOIO HMMYLIECTBEHHOI'O CTPaxOBaHUS
(myaktr 1 cratem 927 'K P®), moroBop ywactus B JOJCBOM CTPOHMTEIHCTBE
MHOTOKBapTHUpHOTO *XmiIoro noma (crateum 4, 5 ®demepampHoro 3akoHa ot 30
nexabps 2004 rtoma Ne 214-03 «0O6 ywactuum B JOJEBOM CTPOHUTEIHCTBE
MHOTOKBAapTUPHBIX JOMOB M HHBIX OOBEKTOB HEJIBHKUMOCTH U O BHECEHUHU
W3MEHEHUM B HEKOTOpBIE 3aKOHOJAATENbHBbIE akThl Poccuiickoit ®enepauun»).
Bmecte ¢ TeM 3TO HE HCKIIOYAET B Ciy4asX, IPEIYCMOTPEHHBIX 3aKOHOM,
BO3MOKHOCTH 3aKJIFOUYEHHUS TAKUX JIOTOBOPOB B 0053aTEILHOM IMOPSIJIKE.

16. K numam, oOsi3aHHBIM 3aKJIIOYUTH IMYOJIWYHBIM JOTOBOP, MCXOAS W3
nosioxkeHnit myHkra 1 craten 426 'K P® oTHOCATCS KOMMEpUecKasi opraHu3anusi,
HEKOMMEpYECKasi OpraHu3alusi MNpU OCYLIECTBICHUU €0 MPUHOCAUIEH J10XOJ
NEATEIBbHOCTH, a PaBHO WHAMBUAYAJIbHBIM NpEeANpPUHUMATEIb, KOTOpPBIE IO
XapaKTepy CBOEH NEeATEIbHOCTH 00s13aHbI MPOAABaTh TOBAPHI, BBINOJIHATH PAOOTHI
W/WIY  OKa3blBaTh YCIYT'M B OTHOIIEHMHM KaXXJOro, KTO K HUM 00paTturcs
(motpedurerns).

Jns ueneit npumenenus cratbu 426 'K PO norpeOurtensiMu nmpu3HarOTCA
(du3nueckue uia, Ha KOTOPBIX PacHpOCTpaHseTCsl AEMCTBUE 3aKOHOAATENbCTBA O
3alUTe MpaB MOTpeOuTeNned, a TakkKe HHIMBUAYaJbHbIE MpEeANPUHUMATENH,
IOPUIMYECKUE JIMIA Pa3IMYHbIX OpPraHU3allMOHHO-TIPABOBBIX (OpM, HaIMpHUMeEp,
HOTPEOUTENSIMU IO IOTOBOPY OKa3aHUs YCIYT YHUBEPCATIbHOM CBSI3U SIBIISIFOTCS KaKk
dusnueckue, Tak W opugudeckue ymna (moamyHKT 30 crateu 2, crathsa 44
®enepansHoro 3akona ot 7 utonsg 2003 roga Ne 126-D3 «O cBszu»).

17. B cuny nynkta 2 ctatbu 426 'K P® B nmy0iauyHOM J0roBOpe IieHA
TOBAapoOB, pabOT WM YCIyr MOXKET pa3nyaThCsi IJsl MOTpeOUuTenedl pa3HbIX
KaTeropuid, HampuMep [Js y4alluxcsi, MEHCHOHEPOB, MHOTOJETHBIX CEeMEM.
Kareropuu norpebuteneid MOryT ObITh YCTAHOBJIEHBI 3aKOHOM, MHBIM IPaBOBBIM
aKTOM WJIM ONpENEeNeHbl JUIOM, OOS3aHHBIM 3aKIOYUTh MYOIUYHBIA JOTOBOP,
HampuMep TNpaBWIAMH TPOrpaMMbl JIOSJIBHOCTH,  HCXOHIS W3 OOBEKTHUBHBIX
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KPUTEPHUEB, B TOM YHUCJIE CBSA3AHHBIX C JIMYHBIMU XapaKTEPUCTUKAMU MOTpeOUTeNeH,
€CJIM Ha3BaHHbIC KPUTEPHUH HE MPOTUBOPEYAT 3aKOHY.

Ecmm kareropum moTpeOuTeNne  ompenereHbl  JMIIOM, OOS3aHHBIM
3aKJIIOUUTH JIOTOBOP, TO COOTBETCTBYIOIIas MH(OpMalus AOHKHA OBITh JOCTYyIHA
U1 TOTpeduTeNel, HalpuMep pa3MelleHa Ha O(UIIMaTbHOM CaiiTe TaKoro JIMIIA.

18. VYcnoBus myOIMYHOTO AOTOBOPA, HE COOTBETCTBYIOIIME TPEOOBAHUAM,
YCTaHOBJICHHBIM IMyHKTOM 2 cTaThu 426 'K P®, a Takke NelCTBYIONIMM B MOMEHT
3aKII0YEHUs] MYOJIMYHOIO JO0roBopa OO0s3aTENbHBIM MPABWIAM, YTBEPKIECHHBIM
[IpaButenbctBOM  Poccuiickorn  dDenepanyv WA~ YIOJHOMOYEHHBIMU UM
denepaqbHBIMU  OpraHaMU HUCIIOJIHUTENbHON BJACTH, SBISIOTCS HUYTOXHBIMU
B YaCTH, YyXYyJAIIAlomel IojokeHue morpedurener (nmyHkrel 4, 5 crateum 426
'K PD).

19. N3meHeHue mojokeHUW 3aKOHA, MPaBWJI, 00S3aTENbHBIX AJI CTOPOH
Opy 3aKJIIOYEHUM W HMCTOJHEHUW IMYyOJMYHBIX OTOBOPOB (MyHKT 4 cratbu 426
'K P®), nocne 3axitoueHus myOJuYHOrO JOrOBOpa HE BJIECYET U3MEHEHUS YCIIOBUI
JIOTOBOPA, B YaCTHOCTH, O MOPSIIKE UCIIOTHEHUS, CPOKAX NEHCTBHUS, CYIIECTBEHHBIX
YCIOBHSIX, 32 HCKIIOYEHHEM CJIy4yaeB, KOIJa 3aKOH paclpoCTpaHseTcs Ha
OTHOIIICHHUS, BO3HUKIIWE W3 paHee 3aKIIOUYEeHHBIX TOTOBOPOB (MyHKTH 1 U 2
cratbu 422 'K PO).

20. Ortka3 nuia, 00s3aHHOTO 3aKIIOYUThH MyOJIMYHBIA JAOTOBOp, OT €ro
3aKIIOYEHUS] MPU HAIMYUKA BO3MOXHOCTH MPEAOCTAaBUTh IMOTPEOUTETIO TOBApHI,
YCIIyTH, BBINOJIHUTH paOOThl B IPaHMUIAX PBIHKA, HA KOTOPOM OHO OCYIIECTBIISIET
CBOIO JIEATEIILHOCTh (OMTOBBIA PHIHOK, POSHUYHBIN PHIHOK, Treorpaduueckuii ppIHOK
u T.M.), HEe gomyckaercs (myHKT 3 crtathu 426 'K P®). Takas 00s13aHHOCTH
OTCYTCTBYET B CIllydyasix, IpsSAMO yKa3aHHBIX B 3aKOHE, JH00, €Cli UMEIOT MECTO
OOCTOSITENILCTBA, 32 KOTOPHIE JUIO, O00s3aHHOE K 3aKIOYEHHMIO JOroBOpa, He
OTBEYAET.

[Io cwmbicnmy cratbu 426 'K P® Opemss noka3blBaHUSI OTCYTCTBHS
BO3MOXHOCTH TepeAaTh TOBAPHI, BBHITOJIHUTh COOTBETCTBYIOIIME PabOTHI, OKa3aTh
YCIYTM BO3JOKEHO Ha JHIO, OOS3aHHOE 3aKIIOYUTh MYOJUYHBIM J1OrOBOP
(ctatesa 56 T'paxkpaHckoro mnporeccyaabHOro kojekca Poccuiickoit denepanuu
(mamee — TTIK P®), crates 65 ApOuUTpa)kHOTO MPOIECCYATBHOTO KOAEKCa
Poccuiickoit @eneparuu (nanee — AIIK P®D).

21. Tlo cmpicny myHkrta 2 crateu 310, mynkrta 3 cratem 426,
cratby 450'TK P® He CcBSA3aHHBIA C HApYIIGHHEM CO CTOPOHBI MOTPEOHTENs
OJIHOCTOPOHHHUI OTKa3 JHIA, OOA3aHHOTO 3aKJIIOYUTh IMyOJUYHBIA JOTOBOp, OT
UCTIOJTHEHHsI MyOJUYHOIO J0rOBOpa HE JOIMYCKaeTcs, B TOM YHUCIE B CIy4dasXx,
MPETYCMOTPEHHBIX TpaBUiIaMu 00 OTICNBbHBIX BHJAX JOTOBOPOB, HAIPUMED
cratbeit 782 'K PO.

OMHOCTOPOHHUIN OTKa3 OT UCIIOJIHEHUS MTyOJIMYHOTO 10rOBOPa, CBA3AHHBIH C
HapyUIEHUEM CO CTOPOHBI MOTPEOUTENS, JOIMYCKAETCsl, €CJIM IPaBO HA TaKOW OTKa3
OPEeIyCMOTPEHO 3aKOHOM [UJIsi JOTOBOPOB JAaHHOTO BHUIA, HAaIpUMep IMyHKTOM 2
cratbu 896 'K PD.
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Ecin 0oQHOCTOpOHHMIT OTKa3 OT MCHOJHEHHA NyOJIMYHOrO JOroBopa
COBEpIIEH B HApYILIEHUE YKa3aHHBIX TPEOOBAHMN 3aKOHA, TO OH HE BIJIEYET
IOPUIMYECKUX TOCIEICTBUM, Ha KOTOpPbIE ObLIT HAMpPaBIICH.

[TpaBuna crtateu 426 'K P® He orpaHmumBaioT MmpaBO MOTPEOUTENS Ha
OJIHOCTOPOHHUM OTKa3 OT IyOJMYHOTO JOrOBOpa B CIy4Yae HEMPEIOCTaBICHUS WU
HEIOJIHOTO MPEIOCTaBICHUSI 00sI3aHHONM CTOPOHOM MPEAYCMOTPEHHOIO JOTOBOPOM
ucrnonHenus: obs3arenscTBa (ctaths 328 'K P®) mnm mpu yrpate KpeauTopom
BCJIEZICTBUE MTPOCPOUKH JOJDKHUKA HHTEPECA B MOJYyYEHUN UCTIONHEHUS (cTaThs 405
'K PD).

22. Ecnu npu 3akiat04eHUH MyOJMYHOTO JI0rOBOpPA, CTOPOHAMU KOTOPOTO
ABIIAIOTCS JIMLA, OCYIIECTBISIOLIME MPENNPUHUMATEIbCKYIO JEATEIbHOCTh, B
JIOTOBOP BKJIFOUEHO IPaBO HAa OJHOCTOPOHHMM OTKa3 OT JOrOBOpa, TakOe IPaBo
MOKET OBITh IPENOCTABIECHO JOTOBOPOM TOJIBKO TOMH CTOPOHE, ISl KOTOpOii
3aKJIFOUEHUE ATOTrO JIOroBopa He ObLIO 00s13aTeNbHBIM (MyHKT 1 cTatbu 6, MyHKT 2
cratbu 310, crathst 426 'K PD).

Ilpeosapumenvhulit 002060p

23. B cuny monoxenuit mnynkta 1 cratem 429 'K P® mo
MpPEABAPUTEIILHOMY JIOTOBOPY CTOPOHBI WM OJHA U3 HUX OOSI3YIOTCS 3aKIIOYUTH B
OyIyIieM JOTOBOp O MepeIaue UMYIEeCTBA, BBIIOJIHEHUU paboT, 00 OKa3aHUU YCIYyT
U T.I. (OCHOBHOW JIOrOBOpP) Ha YCJIOBMSX, MPEAYCMOTPEHHBIX MPEIBAPUTEILHBIM
JIOTOBOPOM.

OTcyTcTBHE HAa MOMEHT 3aKJIIOUYEHUs IPEABAPUTEIIBHOIO WM OCHOBHOI'O
JIOTOBOpa BO3MOXHOCTH TIepefaTh MMYILECTBO, BBIIIOJHUTh paboTy, OKa3aTb
yCIyTy, SBISIOUMXCS MPEIMETOM OyAyLIero JI0roBopa, HE MOXKET CIIYXKHUTb
OPENSATCTBUEM K 3aKIOYEHHUIO MPEABAPUTENBHOrO Jgorosopa. Hampumep, He
TpeOyeTcs, 4TOObI TOBAp, SABJISAIOMIMKICS MIPEAMETOM OYIYIIEr0 JOTOBOpa, UMENCS B
HaJU4YMHM Yy TPOJABIA B MOMEHT 3aKJIIOUEHHsI MPEIBAPUTEIBHOTO WJIM OCHOBHOIO
JIOTOBOPA; IOTOBOP TAKKE MOKET OBbITh 3aKJIOUEH B OTHOIIEHUM TOBapa, KOTOPBIN
Oyner co3laH WM TOpuoOpeTeH MpoaaBiuoM B Oyaymiem. MHoe MoxeT ObITh
YCTaHOBJICHO 3aKOHOM WJIM BBITEKaTh M3 XapakTepa ToBapa (MyHKT 2 cTaTtbu 455
'K PD).

Ecnu cTropoHamMu 3akiIOYE€H JIOTOBOpP, IOMMEHOBAHHBIM UMH  Kak
OpEeIBapUTENbHBIA, B COOTBETCTBUM C KOTOPHIM OHM OOS3YIOTCS, HaIpUMep,
3aKJIIOYUTh B OyAyIIeM Ha MPeIyCMOTPEHHBIX MM YCJIOBHSIX OCHOBHOM JOTOBOpP O
IpoAake UMYIIECTBa, KOTOpoe OyAET CO3/1aHO MM MPUOOPETEHO B MOCIEIYIOIIEM,
HO TpU OSTOM TMpEeABapUTEIbHBIA JOTOBOP YCTAHABIMBAeT OOS3aHHOCTD
npuoOpeTaTeNs UMYIIECTBA 10 3aKJIIOUEHUs OCHOBHOTO JOrOBOpa YIUIATUTh LEHY
MMYIIECTBA WM CYIIECTBEHHYKD €€ 4acTh, TakKOH JIOTOBOp  CJENyeT
KBTU(PUIIMPOBATH KaK JOTOBOP KYIUIM-TIPOJAKU C YCIOBUEM O MpPEIBAPUTEIHHOM
omnare. [IpaBuna crarbu 429 'K P® k TakoMy J0r0OBOpY HE MPUMEHSIOTCA.

24. B cuny nysnkrta 2 cratbu 429 'K PO He nomyckaercs 3aKiOUeHHE
IpeIBapUTEIbLHOTO JOroBopa B yCcTHOW QopMme. IlpenBaputenbHblid  10roBOp
3aKiIro4aeTcss B (popMe, YCTAHOBIIEHHOM NJii OCHOBHOI'O JIOTOBOpa, a eciu (opma
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OCHOBHOI'O JIOTOBOpA HE YCTAHOBJIEHA, TO B MUCbMeHHON (opme. Hecobmonenue
npaBui 0 (opMe MPeaBAPUTEIHHOTO IOTOBOPA BICUET €r0 HUYTOXKHOCTD.

[TpenBapuTenbHBIN JOTOBOP, MO YCIOBHUSIM KOTOPOTO CTOPOHBI OOSI3yHOTCS
3aKIIOYUTh JTOTOBOP, TPEOYIOUIMI TOCYJapCTBEHHOM PErHCTpaluy, HE MOJJIEKHUT
rocynapcTBeHHOU peructpanuu (cratbn 158, 164, myHkt 2 crathu 429 'K PD).

25. Jlns mpu3HAHUS — TOPEIBAPUTEIBHOTO  JIOTOBOpPa  3aKIIOUYEHHBIM
JOCTAaTOYHO  YCTAHOBUTh MPEAMET OCHOBHOTO JOrOBOpa WM  YCIOBHS,
MO3BOJISIIONIKE ero onpeAenuTh (MyHKT 3 cratbu 429 'K P®). Hanpumep, ecnu no
yCIIOBUSAM OyIyIllero J0TroBOpa CTOpPOHA 00si3aHa MpoAaTh APYrod CTOpOHE
WHJVBHUIYaJbHO-ONPEACICHHYIO BEIlb, TO B MPEABAPUTENBHBIN TOTOBOP JOJKHO
OBITH BKJIIOUEHO YCIIOBUE, OMUCHIBAIONIEE OPSIOK UICHTU(PUKAIIUYA TAKOW BEIIN Ha
MOMEHT HACTYIUJICHUSI CPOKa MCTIOJHEHUsI 00s13aTeIhCTBA IO €€ repeaye.

OTtcyTcTBHE B NIPEABAPUTEIBLHOM JOTOBOPE HHBIX CYIIECTBEHHBIX YCIOBUH
OCHOBHOT'O JIOTOBOpa camMO IO ce0e He CBUAETEIbCTBYET O HE3aKIOYEHHOCTH
IpeNBapUTEIBLHOTO J0roBopa. Hampumep, eciii B IpeABapUTEIBHOM JIOTOBOPE
yKa3aHo 3JaHue, KOTopoe OyJeT MepelaHo B apeH]ly, OJHAKO HE yKa3aH pa3Mep
ApPEHJIHOW TIJIAThI, TO TAKOW MPEABAPUTENBHBIA JOTOBOP CUUTAETCS 3aKJIFOYECHHBIM.
Henocraronue yciioBust MOTYT OBITh IOMIOJIHUTEIBHO COTJIACOBAHBI CTOPOHAMU MIPU
3aKJIOYEHUU OCHOBHOIO JIOrOBOPA, a IPH BO3HUKHOBEHHUH Pa3HOIJIACHIl MOJJIEKAT
YCTaHOBJICHHIO pelieHneM cyaa (yHKT 5 cratbu 429, ctathu 445 u 446 'K PO).

26. HcrnomHeHue MpeaBapUTENBHOTO JOTOBOpPAa MOXKET OBITH 0OECIeueHO
3anatkoM (myHKT 4 ctatbu 380 'K P®D), HeycTOIKOI 32 YKIIOHEHHE OT 3aKII0YCHUS
OCHOBHOTO JoroBopa (crateu 421, 329, 330 'K PD).

3a/1aToK, BBIJAHHBIA B 0OecleUeHHE 00s3aTENIbCTB 0 MPEABAPUTEILHOMY
JOTOBOPY JIMIIOM, OOSI3aHHBIM COBEPLIUThH IUIATEX (IUIATEXKH) IO OCHOBHOMY
JIOTOBOPY, 3AaUUCISAETCS B CYET LEHBI IO 3aKIOYEHHOMY OCHOBHOMY JIOTOBOPY
(mynkt 1 crarebm 380 T'K P®). Ecnu 3agaTok BbIIAaH NO NPEABAPUTEIBLHOMY
JOTOBOPY JIMIIOM, KOTOpPO€ HE O00s3aHO K IJIaTeXy IO OCHOBHOMY JOTOBOpY,
3aKJIIOYEHUE TOCIETHEr0 BJIEYET OOS3aHHOCTh BEPHYTh 3aJaTOK, €CIM HWHOE He
MPEAYCMOTPEHO 3aKOHOM WJIM JIOTOBOPOM WJIM HE CIeQyeT W3 CyIIecTBa
0043aTeNbCTBA WM CJIOKUBIIUXCS B3aUMOOTHOUIEHUH CTOPOH.

27. OCHOBHOW TIOTOBOP JOJIKEH OBITh 3aKIIF0OYEH B CPOK, YCTAHOBIICHHBIN B
MIpEABAPUTEIILHOM JIOTOBOPE, a €CJIM TaKOM CPOK HE OMpE/eieH, — B TEUEHHE roja ¢
MOMEHTA 3aKJIFOUEHUs TIPeIBapUTENIbHOrO oroBopa (myHKT 4 ctateu 429 'K POD).
Ecnu B mpepenax Takoro cpoka CTOpoHaMu (CTOPOHOI) COBEpIIANKNCH JCHCTBUS,
HaIlpaBJICHHBIE HA 3aKIOYEHUE OCHOBHOI'O JOTOBOPA, OJHAKO K OKOHYAHHUIO CPOKa
00513aTEeIBCTBO MO 3aKJIFOUEHHIO OCHOBHOTO JIOTOBOpA HE MCIOJIHEHO, TO B TEUECHUE
LIECTH MECALIEB C MOMEHTA UCTEYEHHUSI YCTAHOBJIEHHOIO CPOKA CIIOP O MOHYXICHUU
K 3aKJIFOUEHHI0O OCHOBHOTO JIOTOBOpPA MOXET OBITh IEpelaH Ha PacCMOTpPEHHUE cyaa
(myskTt 5 ctateu 429 'K PO).

Benenue ctopoHaMu NMeperoBOpoOB, YPEryJMpOBaHUE Pa3HOIIACUN B LIEJSAX
3aKJIF0YEHUS OCHOBHOT'O JJOTOBOPA HE MOXKET SABJISTHCSI OCHOBAHUEM JJISI K3MEHEHUSI
MOMEHTA Hayajla TEeYeHUs] YKa3aHHOTO IECTUMECIYHOTO CPOKA.

28. HecoBepiieHue HM OJHOM W3 CTOPOH ACHCTBUM, HaIlpaBJIEHHBIX Ha
3aKJI0YEHUE OCHOBHOT'O JIOTOBOpPA, B TEUEHHUE CPOKA, YCTAHOBJIEHHOTO /JI €ro
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3aKJIFOUYCHMS, CBHJICTEIBCTBYET 00 yTpaTe HWHTEpeca CTOPOH B 3aKIIOYCHUU
OCHOBHOTO JIOTOBOPA, B CHJIy Y€ro M0 UCTCUCHUH YKAa3aHHOTO CpOKa 0053aTEIIHCTBO
10 3aKJIIOUYECHUIO0 OCHOBHOTO JIOTOBOpA MPEKpAIaeTCs.

29. TIlo pe3ynpTaTamMm pacCMOTPEHHUS CIOpPa O TMOHYKIECHUU K 3aKIIOUECHUIO
OCHOBHOT'O JOTOBOpa CYJl BBIHOCUT PEIICHHUE, B PE30JIOTUBHOW YacTHU KOTOPOTO
YKa3bIBAC€TCS MPEIMET U OMNPENEIAIOTCS YCIOBHS OCHOBHOTO JIOTOBOpPA, a TaK»kKe
YKa3bIBA€TCSI MOMEHT, C KOTOPOTO JaHHBIN JOTOBOP CUMTAETCS 3aKJIIOUYCHHBIM. B
cuny ab3ama Broporo mnyHkta S5 crtateu 429 'K PO, xoropslil siBiseTcs
CIICIIMAJIbHBIM 0 OTHOIICHUIO K NYHKTY 4 cratbu 445 'K P®, TakuM MOMEHTOM
MOXKET SIBISATHCS MOMEHT BCTYIUICHHUS PEIICHUS CyJla B 3aKOHHYIO CHJIy WJIM MHOMN
MOMEHT, OIpeaeasIeMbld CyJIOM C y4E€TOM YCJIOBHH 3aKJI04aeMOro JOroBopa u
MTO3ULIMK CTOPOH.

Ecnu 3akir0o4eHHBIN JOTOBOP MOJJICKHUT rOCYIapCTBEHHON perucTpaiuu, To
pellieHue CyJia SBJSETCS OCHOBAHMEM JJIsi €ro peructpanuu. [Ipu 3ToM CTOPOHBI
CUMTAIOTCS CBS3aHHBIMH 0053aTEIbCTBAMH M3 TaKOTO JOrOBOpa C MOMEHTA,
YKa3aHHOTO CYyJOM, a JUIsl TPEThUX JIMI[ JIOTOBOP CUMTAETCS 3aKJIIOYEHHBIM C
MOMEHTa ero peructpauuu (myHKT 3 ctateu 433 'K POD).

Pamounstii 00zoseop

30. Hcxons w3 MOJOKEHWW MYyHKTOB 1 W 2 cTaThu 429' TK P® B ux
B3aUMOCBSI3M C TMoNokeHusiMu TmyHKTa 1 crateu 432 I'K P® pamoyHbiM
JIOTOBOPOM MOTYT  OBITh ~ YCTAHOBJICHBI ~ OpTraHU3AIlMOHHBIE, MAapKETHHTOBbIE
U (UHAHCOBBIC YCJOBHUS B3aMMOOTHOIICHHM, COAEPIKATHCS YCIOBHS JIOrOBOpa
(IOTOBOPOB), 3aKIIOYEHHUE KOTOPOTO (KOTOPBIX) OIOCPEIOBAHO PAMOYHBIM
JOTOBOPOM W MpEArojiaraetT JaIbHEHIIYI0 KOHKpETHU3alui  (YyTOYHEHHE,
JOTIOJIHEHUE) TAKUX YCJIOBHI MOCPEICTBOM 3aKJIIOYEHUS OTAEIBHBIX JTOTOBOPOB,
Mojla4yu 3asiBOK U T.N. Hampumep, B paMOYHOM JIOTOBOPE MOTYT OBITh OMPEACIICHBI
0011IMe YCIIOBUS TIPOJIBUKEHHUS 3aKylaeMON MPOAYKIIMUA HAa PBIHKE, TPEMUPOBAHUS
3a €e pacnpoCTpaHEHHWE, YCTAHOBJEHbl MEpbl OTBETCTBEHHOCTHM Ha HAapyIICHHE
0043aTeNbCTB,  CBSI3aHHBIX C  TIOCTaBKOM  TaKOW  NPOAYKIUHU, MOPSIOK
YpETryJIupOBaHUsl Pa3HOTIIACHM, BKIIIOYEHA TpeTeickas OroBOpKa, a OTIEIbHBIM
JIOTOBOPOM  MOTYT YCTaHaBJIMBAThCS YCJIOBUSA O KOJMUYECTBE U KauecTBE
MOCTaBJISIEMOT0 TOBapa, AaTe MOCTABKHU.

31. VYcrnoBus pamMOYHOTO JOTOBOpPA SIBISIOTCS YacThiO 3aKIIFOUEHHOTO
BIIOCIIEICTBUM OTAEIBHOTO JOTOBOpa, €CJIM HHOE HE YKa3aHO CTOpOHaMu B
OT/AEJIbBHOM JOTOBOPE M TAKOM JOTOBOP B IEJIOM COOTBETCTBYET MX HAMEPEHHIO,
BBIPAXKEHHOMY B PAaMOYHOM JOTOBOPE (ITYHKT 2 CTaTbU 429' TK PO). OtcyTcTBHE B
JIOKyMEHTE, 0GOPMIISIONIEM OTACIbHBIN JIOTOBOP, CCHUIKM HA PaAMOYHBIN JIOTOBOP
camo 1o cede He CBUICTENIbCTBYET O HEMPUMEHEHHUH YCIOBHI paMOYHOTO JIOTOBOPA.

Jlozoeop ¢ ucnonnenuem no mpeoosanuro (A0OHEHMCKUIL 002060p)

4
32. CornacHo nyHkty 1 crateu 429" 'K P® aboHEHTCKHMM J0TOBOPOM
NPU3HAETCS JOTOBOp, IMPEAyCMATPUBAIOIIMN BHECEHHWE OJHOM U3 CTOPOH
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(aOoHEHTOM) OMpeNeNeHHbIX, B TOM YHCIIE MEePUOANYECKUX, MIIATEeXEN UM UHOTO
IpeloCTaBIEHUs 3a IMpaBo TpeOoBaTh OT JPYrol CTOPOHBI (MCIIOTHUTEIS)
MPEIOCTABIICHUSI MPEAYCMOTPEHHOTO JIOTOBOPOM HCIOJHEHUS B 3aTpeOOBaHHBIX
KOJMYECTBE WM O0beMe MO0 Ha HMHBIX YCIOBHSIX, OMPEACNsIeMbIX a0OHEHTOM
(Hampumep, aOOHEHTCKHE JAOTOBOPHI OKa3aHMs YCIYT CBSI3U, IOPUAMYECKHUX YCIYT,
O3JIOPOBUTENBHBIX  yCIYr, TEXHUYECKOrO0  OOCIY>XHMBaHUS  OOOpYAOBaHUSA).
AOGOHEHTCKUM JIOTOBOPOM MOKET OBITh YCTAaHOBIEH BEpPXHUU mpeaen oObema
MCIIOJTHEHUS], KOTOPBII MOXKET OBITh 3aTpeOOBaH AOOHEHTOM.

33. B cumay nyrktoB 1 u 2 crateu 429* 'K P® mnarta mo aGOHEHTCKOMY
JIOTOBOPY MOKET OBITh YCTAHOBJIEHA KaK B BUJE (UKCHUPOBAHHOTO IUIATEXKA, B TOM
YHClie NePUOANYECKOro, TaK M 3aKIII0UYaThCsl B MHOM MPEJOCTABICHUH (HAIpUMED,
OTTpy3Ka TOBapa), KOTOPOE HE 3aBUCUT OT OOBEMa 3aMpOIIEHHOIO OT JPYroi
CTOPOHBI (MCIIOJIHUTETIS) UCTIOTHEHUS.

HecoBepuienne aOOHEHTOM JEHCTBUII 1O TOJYYEHUIO HMCHOJIHEHMS
(HeHamnpaBiieHHEe TPeOOBAHUSI HCIIOIHUTENO0, HEUCIOJIb30BaHUE IMPEA0CTABICHHON
BO3MOXXHOCTH  HEMOCPEJACTBEHHOTO TMOJYYCHHUS HCHOJIHEHHS U T.JA.) WIH
HampaBlieHWE TpeOOBAaHHWA HCHOJHEHUS B O0BEME MEHBIIEM, 4YeM 3TO
MPEayCMOTPEHO aOOHEHTCKUM JOTOBOPOM, MO 0O0IIEeMYy IpaBUIly, HE OCBOOOXKIAET
aboHEeHTa OT O0O0s3aHHOCTH  OCYIIECTBIATh IUIATEXKH MO  aOOHEHTCKOMY
noroBopy. lHoe MoeT OBITh MPEeIyCMOTPEHO 3aKOHOM HWIJIM JOTOBOPOM, a TaKkKe
CIIeIOBaTh W3 CYIIECTBA 3aKOHOJATENBHOTO PETYIUPOBAHHS COOTBETCTBYIOIIETO
BHa 00s3aTenbeTB (yHKT 2 crathi 429" K PO).

[To cmbiciy cratbu 431 'K PO B ciiyyae HESICHOCTH TOTO, yCTAHABIMBAECT
JU JOTOBOP OO0SI3aHHOCTH OJIHOM M3 CTOPOH BHOCHUTH IUIATEKHU WJIM MPEIOCTABISAThH
MHOE HCIIOJIHEHHE HE3aBHCHMO OT TOTrO, OBLIO JIM 3aTpPe0OBAHO COOTBETCTBYIOIIEE
WCIIOJIHEHHE OT APYroif CTOPOHEI, monoxkenus crath 429° 'K P® 06 aGoHEHTCKOM
JIOTOBOPE HE MOAJIEKAT MPUMEHEHHUIO.

3agepenusn 06 0o6cmoamenbcmeax

34. B cuny mynkra 1 crateu 431° TK P® CTOpPOHa J0r0BOpA BIPABE SIBHO
W HEABYCMBICIICHHO 3aBEPUTh JPYTYIO CTOPOHY 00 OOCTOSITeNbCTBaX, Kak
CBSI3AHHBIX, TaK U HE CBSI3AHHBIX HEMOCPEICTBEHHO C MPEAMETOM JOTOBOpPA, HO
MMEIOIIMX 3HAYEHUE JUIS 3aKJIIOYCHMS JIOTOBOpA, €ro  HCIOJIHEHHS WU
IPEeKpalleHus,, U TEM CaMbIM IPUHITH Ha ce0S OTBETCTBEHHOCTHh 32 COOTBETCTBHE
3aBEpPEHUs AEHCTBUTEIIBHOCTH JOMOIHUTEIBHO K OTBETCTBEHHOCTH, YCTAHOBIIEHHOM
3aKOHOM WJIM BBITEKAIOUIEH U3 CYLIECTBA 3aKOHOJATEIbHOIO PEryJMpOBAHUS
COOTBETCTBYIOIIIETO BUA 005S3aTEIIbCTB.

Ecnmu cropona moroBopa 3aBepuiia JIPYryr0 CTOPOHY 00 OOCTOSITENhCTBAX,
HETNOCPEACTBEHHO  OTHOCSAIIUXCS K  IPEAMETYy  JOrOBOpa,  IMOCIEICTBUSA
HEJIOCTOBEPHOCTH 3aBEPEHUSI OMPEACISIIOTCS TMpaBWIaMH 00 OTACIBHBIX BHIAX
noroBopoB, coaepxamumucad B 'K PO u uHbIX 3aKOHaX, a MPU OTCYTCTBUU TaKHX
CIICIIMANIbHBIX MPABUJI — CTaThEH 431% TK P®, uHBEIMM OOIIMMHU ITOJIOKECHUSIMU
o noroBope u obs3arenbctBax (myHKT 1 crathu 307' TK P®). Hampumep, korna
IpOJIaBell MPEOCTaBUII TTOKYIIATeNI0 HH(popMalnio, 0pOpMHUB €€ B BUE 3aBEPEHUS,
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0 TaKMX XapaKTePUCTUKAX KadyecTBa TOBapa, KOTOPHIM B OOJBLIIMHCTBE CIIy4aeB
CXOJIHBIM TOBap HE OTBEYAET, U 3Ta MH(POPMALIMsI OKa3ajach HE COOTBETCTBYIOUIECH
JEUCTBUTEIBLHOCTH, K OTHOIIEHUSIM CTOPOH HapsiAy ¢ IpaBUJIaMH O KaueCTBE TOBapa
(cratbm 469477 T'K P®) mnommexaT NPUMEHEHUIO COIJIACOBAHHBIE MEPHI
OTBETCTBEHHOCTH. PaBHBIM 00pa3oM Tako# MOAXO0J MPUMEHSETCS K ClIydasM, KOra
OpOJAIOTCS aKUMW WM  JIOJIM  y4acTus B OOIIECTBaX C  OrPaHUYCHHOMN
OTBETCTBEHHOCTBHIO M TMPOJABEI] MNPEJOCTaBIseT HH(OpPMALMIO B OTHOLICHUH
XapaKTePUCTHK XO3IHCTBEHHOTO O0IIECTBA U COCTaBa €r0 aKTHBOB.

Ecom  xe  3aBepeHHME  MPEJOCTABICEHO  CTOPOHOW  OTHOCUTEIBHO
00CTOSITEBCTB, HEMOCPEACTBEHHO HE CBA3aHHBIX C MPEIMETOM JIOTOBOpa, HO
UMEIONIMX 3HAUYEHWE [JIs1 €ro 3aKIIOUYEHHS, WCIOJHEHUS WM MPEKPAIICHUS, TO
B CIIydac HEIOCTOBEPHOCTH TAKOTO 3aBepeHHs mpuMensiercs craths 431° T'K PO,
a TakKe MOJIOKEHUS 00 OTBETCTBEHHOCTH 32 HapyIIeHHE 00s3aTeIbCTB (ri1aBa 25
'K P®). Hampumep, cTopoHa A0roBopa MOXET NPEIOCTaBUTh B KayecTBE
3aBepeHus MHQOpPMAIMI0 OTHOCHUTEIBHO CBOETO (PMHAHCOBOI'O COCTOSIHUSI WJIH
(PMHAHCOBOTO COCTOSIHUSI TPETHErO JIMIA, HAJUYMsI COOTBETCTBYIOIIMX JIMLIEH3MH,
CTPYKTYPbl KOPIIOPATUBHOTO KOHTPOJISl, 3aBEpUTh 00 OTCYTCTBUU Yy CHEIKH
MIPU3HAKOB, MO3BOJISIOIMX OTHECTH €€ K KPYIHBIM ISl XO35MCTBEHHOTO OOIIECTBA,
00 OTCYTCTBMM KOH(JIMKTAa HWHTEPECOB Yy pPYKOBOAUTENS U T.I., €CIU ITH
0o0CTOSATENBCTBA WMEIOT  3HAYEHHE JJI  COOTBETCTBYIOIIMX  JOTOBOPHBIX
0043aTeNbCTB.

3aBepeHHE MOXET TakkKe ObIThb TNPEJOCTABICHO TPETHUM JIMIIOM,
o0JafaoluM MPaBOMEPHBIM HHTEPECOM B TOM, YTOOBI MEXIY CTOPOHAMU ObLI
3aKJIF0YEH, MCIIOJIHEH WIM IIPEKpalleH JAOrOBOp, C KOTOPBIM CBS3aHO 3aBEPEHUE.
B cirydae HETOCTOBEPHOCTH TAaKOI'O 3aBEPEHUSI BHE 3aBUCHMOCTH OT TOT'O, CBSI3aHO
JM OHO HEIOCPENCTBEHHO C MPEAMETOM JIOrOBOpA, TPEThE JIMLO OTBEYAET IEpPEN
CTOPOHOM JOTOBOpa, KOTOPOM TMPEAOCTABICHO 3aBEPEHUE, B COOTBETCTBUU
co cratbeii 431° TK P u monoeHHsAMH 06 OTBETCTBEHHOCTH 3a HAPYIICHHE
o0s3aTenbCTB (rnasa 25 ['K PO).

B nonreepxaeHue (akta MpenoCTaBICHUS 3aBEPEHUS U €ro COAep KaHus
CTOpOHA HE BMPABE CChUIATHCS HA CBUJIETENbCKUE TOKa3aHus (MyHKT 1 ctatbu 6,
nyHKT 1 crateu 162 'K PD).

35. B coorBerctBunm ¢ mynktom 1 cratem 431° TK P® o,
MpPEOCTaBUBIIIEE HEAOCTOBEPHOE 3aBEpEHHE, OO0S3aHO BO3MECTUTH YOBITKH,
NPUYUHEHHbIE HEIOCTOBEPHOCTHIO TAaKOro 3aBepeHus, u (WiM) YIJIaTUTh
COTJIAaCOBaHHYIO MPH MPEJOCTABICHUN 3aBEpeHUs] HEyCTOUKY (cTaThsa 394 ['K PD).
Ha3BaHHas1 OTBETCTBEHHOCTh HACTYNAET MPU YCIOBHUH, €CIIH JIULIO, IPEIOCTaBUBIIEE
HEJOCTOBEPHOE 3aBEpPEHHE, MCXOJIWJIO W3 TOro, YTO CTOPOHA JOroBopa Oyner
[0JIAraThCs Ha HEro, WJIM HMMEJIO0 pPa3yMHBIE OCHOBAHHUS HCXOJHMTh M3 TAaKOTO
MPEANOoNOXKEeHHs (IyHKT 1 cTaTbu 431%TK P®). IIpu 5TOM JIHILIO, IPEIOCTABHBILICS
3aBEJOMO HEJIOCTOBEPHOE 3aBEPEHUE, HE MOKET B 0OOCHOBAHHE OCBOOOXKIEHUS OT
OTBETCTBEHHOCTH CChUIAThCS Ha TO, YTO TIOJIaraBIIAsCAd HA 3aBEPEHHUE CTOPOHA
JIOTOBOpA SIBJISIACH HEOCMOTPUTENILHOM M caMa HE BBISIBUJIA €r0 HEAOCTOBEPHOCTD
(myHkT 4 cratbu 1 T'K POD).
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Ecnim  3aBepeHHMe  NOpenoOCTaBICHO  JIMIIOM  NPU  OCYILIECTBICHUU
NPEANPUHUMATENIBCKON JEATEIBHOCTH UM B CBSI3M C KOPIIOPATUBHBIM JOTOBOPOM
WIA JOTOBOPOM 00 OTYYXKIEHHU aKiui (JoJied B yCTaBHOM  KallWTale)
X035IMCTBEHHOI'0 00IIIECTBA, TO B CIy4ae HEJOCTOBEPHOCTH 3aBEPEHUS MMOCIEACTBUS,
MpeayCMOTPEHHbIE TyHKTaMu | uU 2 cTaThu 431* TK PO, MPUMEHSAIOTCS K
MIPEIOCTABUBIIEMY 3aBEPEHUE JIMIY HE3aBUCUMO OT TOTO, OBUIO JIM €My U3BECTHO O
HEJJOCTOBEPHOCTH TaKUX 3aBEpPEHHUI (HE3aBHCHMMO OT BHHBI), €CIM HHOE HE
IIPELYCMOTPEHO COIIAIIEHUEM CTOPOH.

[Ipennonaraercs, 4TO JIMLO, MNPEAOCTABUBIIEE 3aBEPEHUE, HCXOAUIIO M3
TOTO, UTO JIpyras CTOpOHa OyJIeT Ha HEro MoJIaraThCs.

36. Ilpu HeAOCTOBEPHOCTH MPEIOCTABICHHOTO CTOPOHOM JOroBOpa
3aBEpEHUs Jpyras CTOPOHA, MOJIaraBIIAsCs HA MMEIOIIEE I HEE CYIIECTBEHHOE
3HAYCHHE 3aBEPEHNE, HApsTy C IPHMCHEHHEM YKa3aHHBIX B cratbe 431° TK PO mep
OTBETCTBEHHOCTH BIIPaBE OTKA3aThCs OT oroBopa (crateu 310 u 450" I'K PD),
€CJIM MHOE HE TIPEIyCMOTPEHO COTJIAllIEHUEeM CTOPOH (ITyHKT 2 CTaThU 431°TK PD).

37. OTBeTCTBEHHOCTH JHIA, MPEJOCTABUBIIEIO 3aBEPEHUE, MOXKET OBITh
OTpaHUYEHA B MpeJenax, ycTaHOBIEHHbIX TyYHKTOM 4 ctatbu 401 I'K P®. PaBHbIM
o0pa3oM B YyKa3aHHbIX [peAelax MOXET ObIThb OrpaHM4YEeHO MpaBO Ha
OJTHOCTOPOHHUM OTKAa3 OT JIOrOBOPA B CBA3U C HEJOCTOBEPHOCTHIO 3aBEPEHHS.

[Ipy HanMuMKM COOTBETCTBYIOIIMX OCHOBAaHUN 3aBEPEHUE MOXKET OBITh
IIPU3HAHO HEACHUCTBUTEIBHBIM IPUMEHUTENBHO K nIpaBuiiaM § 2 riassl 9 'K PO.

3aknroueHue 002080pa é cyoedoHoM nopsaoKe

38. TpeOoBaHMe O MOHYXIECHUM K 3aKIIOYCHHUIO JIOTOBOPAa MOKET OBIThH
YJIOBJIETBOPEHO CYJIOM IPU HAJUYMUU y OTBETYMKA OOS3aHHOCTH 3aKJIIOUUThH TaKOU
noroop. Ha3zBaHHast 00513aHHOCTH U MIPaBO TPeOOBATH MOHYKICHUS K 3aKIIOUYCHHUIO
J0roBOpa MOTyT ObITh npeaycMoTpensl jauiib ['K PO nubo uHbM (enepaibHbIM
3aKOHOM WJIM JOOpPOBOJIBHO MPHUHATHIM 00SA3aTENbCTBOM  (MYHKT 2 CTaThu 3,
nyHKT | crareu 421, a63an nepseiil myHkTa 1 ctateu 445 'K PO).

PaBHbIM 00pa3oM, Ha paccMOTpPEHHE CyAa MOTYT ObITb MepeAaHbl
pa3HoIyacusi, BO3HUKIIME B XOJE€ 3aKJIOUEHUS JOroBopa, MpU HAIUYUU
003aHHOCTH 3aKJIIOYUTh JIOTOBOP WJIM COTJIAIIEHUs] CTOPOH O Tepenaye
pa3HOIIaCuid Ha PacCMOTpEHUE cyAa. Takoi crop MOIJIEKUT PACCMOTPEHUIO B TOM
KE TIOpSAJKE, YTO M CIOP O NOHYXXIEHUHU K 3aKJIIOYEHHUIO T0roBopa (IyHKT 1
ctatbu 446 'K PD).

[To cmbiciy mynkTa 1 ctateu 421 'K PO 100poBoSIbHO MPUHSATOE CTOPOHOM
00513aTeTBCTBO 3aKII0UYUTH JJOTOBOP HIIM 3apaHee 3aKII0YEHHOE COTJIallleHHe CTOPOH
O Iepeaye Ha pacCMOTPEHHE CyJa BO3HUKIIMX IIPU 3aKIIOYEHHH JIOrOBOpa
pa3HOrJacuil JOJDKHBI OBbITh SIBHO BbIpaXEHHBIMU. Eciau mpu mnpeabsBlieHUU
UCTIOM TpeOOBaHUS O NOHYXKIEHUM OTBETUMKA 3aKIIOYUTH JOTOBOp WM 00
ONpeJeTIeHUH YCIOBUI JOroBOpa B OTCYTCTBUE Y MOCIEAHEr0 TaKoW 00SA3aHHOCTH
WIM B OTCYTCTBUE TAaKOTO COIJIAIEHUS OTBETYMK BbIPa3Wj CcoOrjlacue Ha
pacCMOTpEHHE CIOpa, CUMTAETCA, YTO CTOPOHBI COTJIACOBAIM  MepeAady
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Ha PAacCMOTPEHHE CyJAa PA3HOIIACUM, BOZHHUKIIMX IPU 3aKIOYEHUH JOTOBOPA
(myskT 1 ctatbu 446 'K PO).

B cimydae oTCyTCTBHSI Yy OTBETUMKA OOS3aHHOCTH 3aKJIIOYUTH JOTOBOP WIIU
OTCYTCTBHS COTJIALIEHUS O TIepeJaye pa3HOIVIaCMil Ha pacCMOTPEHHE cyAa
B IPUHATUM MCKOBOI'O 3aBJICHHMS O TOHYXACHUH 3aKJIIOYUTh J0roBop (00
YperyJaupoBaHUU pPa3HOIJIACHMN) HE MOXKET OBITh OTKa3zaHO. B sToMm ciywae cyn
paccMaTpHuBaeT JeJI0 MO CYIIECTBY M OTKAa3bIBAET B HCKE, €CIM B XOJI€ Ipolecca
CTOpPOHBI HE BBIPA3WJIM COrJIacHsl Ha Mepeady pa3HOIIACH Ha PACCMOTPEHHUE CyAa.

39. Eciim mnpu pacCMOTpEHMM HMCKOBOTO 3asBJICHUS O MOHYKICHUU
3aKJIFOUUTh TOTOBOP WUJIM 00 YperyJMpOBaHUU Pa3HOIIIACUH 10 YCIOBHUSM JOTrOBOpa
Cyl YCTaHOBUT, YTO CTOPOHBI HE COCJIAJIUCh Ha HEOOXOJUMOCTH COIJIACOBAHMS
Kakoro-iu0o CyIIECTBEHHOIO YCJIOBUS M COIVIAIIEHHWE CTOPOH IO HEMY
OTCYTCTBYET, BOIIPOC O TAKOM YCJIOBUM BBIHOCUTCSI CYZOM Ha OOCYXKIEHHE CTOPOH
(cratbst 56 T'TIK P®, crates 65 AIIK P®). PaBubiM 00pa3om B ciyyae, Korja
MEXAY CTOPOHAMM OTCYTCTBYET CIIOp IO YaCTH YCJIOBHUM, CyJ MOXET BBIHECTH Ha
00CYX/IEeHHE€ CTOPOH BONPOC O COOTHOLIEHWH TAaKUX YCIOBUW CO CIIOPHBIMH
ycinoBusiMu. 1o utoram oOcyXAeHHs Cyl, YIUTHIBAsE B TOM YKCJIE MHEHHUS CTOPOH
[0 Ha3BaHHBIM BONPOCAM, OOBIYHYIO JIOTOBOPHYIO MPAaKTUKY, OCOOEHHOCTH
KOHKPETHOTO JIOTOBOpa M HHBIE OOCTOATENbCTBA Ji€Nla, NMPUHUMAET pPEIICHUE
O peJakuuyd YCJIOBUH JOrOBOpa, B TOM YHCIE OTIMYHOM OT NPEHSIOKEHHBIX
ctopoHamu (MyHKT 4 ctaTeu 445, nyHKT 1 ctateu 446 'K PD).

40. Ilpm HanMMUuM BO3PAKEHUN CTOPOHBI OTHOCUTENBHO ONpEACIICHUS
yCIIOBHS  JOTOBOpa  JHCIIO3UTHMBHOM HOPMOM, BBIPA3MBIIMXCS, HaIpHUMep,
B IIPE/ICTABJICHUM HMHOM PENAKIUU YCJIOBHS, CyJI MOXET YTBEPAMTH YCJIOBHE B
peaakuuy, OTIIMYHOM OT IUCIIO3UTUBHONW HOPMBI, YKa3aB MOTHBBI IPUHATHS TAKOTO
pelleHusi, B YacCTHOCTU OCOObIE O0OCTOSTENbCTBA pPACCMATPUBAEMOI0 CIopa
(a63ar BTOpo# myHkTa 4 cratbu 421 'K PO).

41. B ciyyae mpomycka ympaBOMOYEHHOM CTOPOHOW TpPHUILATHIHEBHOIO
cpoka, ycraHoBieHHOro crarbed 445 ['K P® nma nepegaum  mpoToKoja
pa3HOIVIACU Ha PACCMOTPEHHUE CyJla, CyJl OTKa3bIBAET B YAOBJIETBOPEHUU TAKOIO
TpeOOBAHMS JIMUIb IPU HATTMYUHU COOTBETCTBYIOLIETO 3asIBJICHUS APYrOid CTOPOHBI.

[To cmeicity myHkTa 2 ctateu 446 I'K P®, ecnu pasHorimacusi BO3HUKIN ITPU
3aKJIIOYEHUU JOTOBOpAa M HE ObLIM MEpelaHbl Ha pacCMOTPEHHE CyJla B TEUECHHE
IIECTH MECALIEB C MOMEHTA UX BOSHHUKHOBEHHUS, CYJl OTKa3bIBAET B YAOBJIECTBOPEHUHU
TpeOoBaHUs 00 UX YpEryJIUpOBaHUH, €CIIU TOJIBKO OTBETYUK IO TAKOMY UCKY MPSMO
HE BBIPA3UT COIIACHS Ha PACCMOTPEHUE CIIOPA CYIOM.

Ecnu BO BpeMsi pacCMOTpEHHMsI clopa O 3aKIYEHUH JO0roBopa OJIHa
CTOpOHA OCYLIECTBIISIET MPEIOCTABIEHUE, a Jpyrasg CTOPOHA €ro NMPUHHUMAET, TO
MPOIYCK CPOKOB Ha OOpalleHue B Cy[, YCTAaHOBJIEHHBIX cTaThbsiMu 445 u 446
I'K PO, He sBnsieTcst OCHOBaHUEM I OTKAa3a B yAOBJIETBOPEHUU MCKa.

42. Tlpu npuHATHM pelieHus 00 00s3aHUU 3aKIIOYUTH JOTOBOpP WU 00
ypEryJMpOBaHUU  PA3HOrJIACUi, BO3HUKIIMX MPU 3aKIOYEHUH JIOrOBOpa, CyI B
PE30IIOTUBHOM YacTU PEIIECHUS] YKa3bIBAET YCIIOBUSI 3TOrO JIOrOBOpa, KOTOPBIN
CUMTAETCs] 3aKJIIOUYEHHBIM Ha 3TUX YCJIOBHUSIX C MOMEHTA BCTYIUICHUS B 3aKOHHYIO
cuny pemenusi cyna (nmyHKT 4 crareu 445 'K P®). Ilpu 3TOM HOMOTHUTETBHBIX
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JEUCTBUN CTOPOH (MOAMKMCAHUE ABYCTOPOHHETO AOKYMEHTa, OOMEH JOKyMEHTaMH,
coziepKaluMu ohepTy U ee akIenT, U T.I1.) He TpedyeTcs.

Tonkoeanue 0ozoeopa

43. YcaoBus J0roBopa MOANEKAT TOJTKOBAHUIO B CHCTEMHOM B3aMMOCBSI3U
C OCHOBHBIMM HayaJlaMH TPa)KJAaHCKOTO 3aKOHOAATENIbCTBA, 3AaKPEIICHHBIMU B
cratbe 1 'K P®, nonoxenusmu 'K P®, 3aKOHOB W MHBIX AaKTOB, COJEPIKAIINX
HOPMBI TpakaHCKOro npasa (ctateu 3, 422 'K PD).

[Ipu ToMKOBaHUU YCIOBHUI JIOTOBOpaA B cruly ad3ara nepBoro crateu 431 'K
P® cynom npuHuMaeTcs BO BHUMaHuE OYKBaJIbHOE 3HAYEHUE COACPKAIIMXCS B HEM
CJIOB M BhIpakeHUM (OyKBajdbHOE TOJKOBaHUE). Takoe 3HAUEHUE OMpPENeNseTcs C
y4e€TOM MX OOUICHPUHSTOr0 yMOTPEOJICHUs JIOOBIM YYaCTHHUKOM T'pPakJIaHCKOTO
o0opoTta, AEHCTBYIONIUM pa3yMHO U A00pocoBecTHO (MyHKT 5 ctaTh 10, myHKT 3
cratbu 307 'K P®), eciin nHOE 3HaUEHHE HE CIAEAYET U3 IETOBOM MPAKTUKU CTOPOH
Y UHBIX 00CTOSTEILCTB JAea.

VYcnoBus A0roBopa MOAJEkKAT TOJKOBAHMIO TakKMM 00pa3oM, 4TOObI HE
MO3BOJIUTh KAaKOW-TMOO CTOPOHE JOroBOpa H3BJIEKAaTh MPEUMYIIECTBO M3 €€
HE3aKOHHOTO0 WM HejoOpocoBecTHOro mnoBeaeHus (myHKT 4 ctateu 1 'K POD).
TosikoBaHME JOTOBOpa HE JOJDKHO MNPUBOAUTH K TAKOMY IOHHMAHHUIO YCIIOBHS
JIOTOBOPA, KOTOPOE CTOPOHBI C OYEBUTHOCTHIO HE MOTJIM UMETH B BULY.

3HaYeHUE YCIOBUS JOTOBOpA YCTAHABIMBAETCA IIyTEM COIOCTABICHUS
C IPYTUMH YCJIOBUSIMU M CMBICIIOM JIOTOBOpa B 1iejoM (a03arl nepBoiii cTath 431
'K P®). VYcnoBus a0oroBopa TOJKYIOTCS M pacCcMaTpUBAIOTCA CYJIOM B HX
CHUCTEMHOM CBS3U U C YYETOM TOTO, YTO OHH SIBIISIFOTCSI COTVIACOBAHHBIMU YaCTSIMHU
OJIHOTO JIOTOBOpa (CUCTEMHOE TOJIKOBAHHUE).

TonkoBaHKE yCIOBUN AOTOBOPa OCYIIECTBISIOTCS C YYETOM L€ JI0rOBOpa
U CyIIECTBA 3aKOHOAATEIBHOTO PETYJIMPOBAHHS COOTBETCTBYIOLIEIO BHUAIA
0053aTeNbCTB.

44. Tlo cmpiciy myHKTa 3 cTathu 432 U MyHKTa 2 CTaThU 431'TK PO pu
HaJIMYUU CIIOpa O AEHUCTBUTENBHOCTH WJIM 3aKJIIOYEHHOCTH JIOTOBOpPA CYJ, MOKa HE
NOKa3aHO WHOE, WCXOAUT W3 3aKIIOYEHHOCTH W JIEMCTBUTEIBHOCTH JOTOBOpa M
YUYUTBHIBAET YCTAHOBICHHYI0 B IyHkTe S5 cratbu 10 'K P® npesymmnmurio
Pa3yMHOCTH U JOOPOCOBECTHOCTH YYACTHUKOB TPAXAAHCKUX IMPABOOTHOLIECHUH.
Ecnu ycnmoBue noroBopa AOMYCKAaeT HECKOJIBKO Pa3HbIX BAPUAHTOB TOJKOBAHUS,
OJIMH U3 KOTOPBIX MPUBOJIUT K HEACHCTBUTEIBHOCTH JOTOBOPA WM K MPU3HAHUIO
€ro HE3aKJIIOYEHHBIM, a JPYroil HE MPUBOAUT K TAKUM IOCJEACTBHUSIM, IO OOIIEMY
MPaBUIIy TPUOPUTET OTJIAETCSI TOMY BapUaHTy TOJIKOBAHUS, IPU KOTOPOM JOTOBOP
COXpaHSIET CUITY.

45. Tlo oOmeMy mpaBuily, €CIH CTOPOHBI PACHPOCTPAHWIM Ha CBOH
OTHOIIICHUS JCHCTBHE OINpPEACIECHHBIX OJHOW W3 CTOPOH WJIM WHBIM JIUIIOM
CTaHAAPTHBIX MpaBWJi (CTaHAAPTHBIX YCIOBHM, (hopMmymsipa, CTaHIApTHONU (GOPMBI U
T.I.), HE SBJISIOMIUXCA O0S3aTENBHBIMU JIJI1 JPYrodl CTOPOHBI, HO 3aKIIOUYEHHBIN
JIOTOBOP COJIEPKUT KaKoe-INOO OTAENIbHOE YCIOBHUE, U3HAYAIBHO MPOTHUBOpEUAIIee
TaKuM JIEHCTBOBABIIMM B MOMEHT €ro 3aKJIOUCHHUS CTaHJApTHBIM TMIpaBUJIaM,
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OpPENoaraeTcs, €cld He J0Ka3aHO HHOE, YTO CTOPOHBI OTJAIM IPUOPUTET
JaHHOMY YCJIOBHIO JOTOBOpA.

46. Ilo cmeicmy ctatbu 431 'K PO npu HesicHOCTH yCIIOBU JOTOBOpa U
HEBO3MOYKHOCTH YCTAaHOBUTBH JIEUCTBUTEIBHYIO OONIYI0 BOJIO CTOPOH HHBIM
0o0pa3oM TOJIKOBAHHE YCJIOBHMM JOTrOBOpa OCYILECTBIISIETCS B IIOJIb3Yy KOHTPAareHTa
CTOPOHBI, KOTOpas NOArOTOBWJIA IPOEKT JOroBopa JMOO  IPEIIOkKUIIa
(GopMyIMpPOBKY COOTBETCTByIOLIero ycioBus. Iloka He okazaHoO HHOe,
mpearnoyiaraeTcs, UTO TakKoil CTOPOHOMW OBUIO  JHIO, MPOPECCHOHATHHO
OCYIIECTBISIIOLIEE JIEATENbHOCTh B COOTBETCTBYIOLIEH cdepe, TpeOyrouieit
CHELMAJIbHBIX MO3HAHUN (Hampumep, OaHK MO JOTOBOPY KpEauTa, JU3UHIOAATENb
10 JOTOBOPY JIM3UHIA, CTPAXOBILUK I10 IOTOBOPY CTPAXOBAHHUSA U T.I1.).

47. Ilpm TOJIKOBAaHMU YCIOBHUI JOrOBOpa CyA C Y4ETOM OCOOEHHOCTEH
KOHKPETHOT'O JIOTOBOpa BIIpaB€ INPUMEHUTh KAaK IPUEMBbl TOJKOBAaHUS, IPSAMO
ycra”oBiieHHbIEe cTatbed 431 'K P®, nHBIM NpaBOBBIM aKTOM, BBITEKAIOIIME W3
0ObIuaeB WJIM JIEJIOBON MPAKTUKU, TaK U UHBIE TIOJXOb! K TOJIKOBaHUIO. B pemenun
Cyl YyKa3bplBa€T OCHOBaHMS, IO KOTOPbIM B CBSI3U C OOCTOSTEIbCTBAMU
paccMaTpuBaEMOro Jena MNPUOPUTET ObUI OTAAH COOTBETCTBYIOLIUM IpUEMaM
TOJIKOBAHHMS YCIIOBHM TIOTOBOPA.

Ilpasosas keanugukayus 0ozoeopa

48. B cuny nyakra 1 craten 307" u mynkta 3 crateu 420 'K P®
K JOTOBOPHBIM ~ 00si3aTeNbCcTBAM ~ OOIIME  TOJOXKEHUs 00  o0s3aTenbcTBax
OPUMEHSIOTCS, €CJIM MHOE HE MPEAyCMOTPEHO IpaBWIaMU 00 OTAEIbHBIX BHJAX
JOroBOpoB, coaepxammmucs B 'K PO u uHBIX 3aKOHAx, a IpU OTCYTCTBUM TaKUX
CHEeMAJIbHBIX MpPaBUJ — OOLIMMHU TMOJOXEHUsIMU o pgorosope. I[lostomy mpu
KBaJM(UKALIUK JTIOTOBOPA JIJIsl PEIICHUsI BOIIPOCa O MPUMEHEHUH K HEMY MpaBUil 00
OTJACJIbHBIX BUAaX J0roBOpoB (MyHKTHI 2 U 3 crtatbu 421 'K P®) Heobxomumo,
MpEeXIe BCEro, VYYHUTHIBATH CYIIECTBO 3aKOHOJATEIBHOTO  PEryJIHpPOBAHMUS
COOTBETCTBYIOILIETO BUJA 00513aTE€IBCTB U MPU3HAKU JI0TOBOPOB, MPETYCMOTPEHHBIX
3aKOHOM WJIA HMHBIM TPABOBBIM aKTOM, HE3aBUCHMO OT YKa3aHHOIO CTOPOHAMU
HAaUMEHOBAaHMS  KBAIM(QUIMPYEMOIO  JIOrOBOpa, Ha3BaHUS  €ro  CTOPOH,
HAaMMEHOBaHHUS CTI0CO0A UCTIOMHEHUS U T.I1.

49. B ciydae, ecnu 3akIIOYCHHBIH CTOPOHAMH JOTOBOP COJEPIKUT
AJIEMEHTBl PA3JIMYHBIX JIOTOBOPOB, ITPEAYCMOTPEHHBIX 3aKOHOM WJIM HWHBIMH
IPaBOBBIMU aKTaMU (CMELIAHHBIA OTOBOpP), K OTHOILEHUSM CTOPOH IO JOTOBOPY
OPUMEHSIOTCS B COOTBETCTBYIOIIMX YACTAX NPABWIA O JOTOBOPAX, SJIEMEHTHI
KOTOPBIX COJEP)KATCA B CMEIIAHHOM JOTOBOPE, €CIM HWHOE HE BBITEKAET H3
COTJIAIIEHHS] CTOPOH WJIM CYLIECTBAa CMELIAHHOTO J0roBopa (IyHKT 3 ctatbu 421
'K PD).

50. Ecnu u3 comepxaHusi JOroBOpa HEBO3MOKHO YCTAHOBUTD, K KAKOMY M3
OPEIyCMOTPEHHBIX 3aKOHOM WJIM HWHBIMM MPAaBOBBIMU aKTaMu THUMIY (BHUIY)
OTHOCUTCS JIOTOBOP WJIM €0 OTHAEJbHBIE JIEMEHThl (HEMOMMEHOBAHHBIN J10TOBOP),
npaBa U 00SI3aHHOCTH CTOPOH MO TaKOMY JIOTOBOPY YCTaHABIMBAIOTCS MCXOMS U3
TOJIKOBaHUS €ro ycjaoBui. [Ipu 3TOM K OTHOIIEHUSIM CTOPOH IO TaKOMY JOTOBODY,
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UCXOJIl U3 €ro CylIecTBa, M0 aHanoruu 3akoHa (myHKT 1 ctatbu 6 'K P®) moryt
OPUMEHSThCA TMpaBwiia 00 OTACNbHBIX BUJAX 00S3aTEIbCTB U  JIOTOBOPOB,

MPEYCMOTPEHHBIX 3aKOHOM WJIM MHBIMHU MPABOBBIMU akTaMu (MyHKT 2 ctaThu 421
'K PD).

3axknwuumesbHvle NOJIOHCCHUS

51. B cBf3W ¢ NPUHATHEM HACTOSIIETO IMOCTAHOBJICHHUS NPU3HATH HE
MOVICKAIMMHU  TIPUMEHEHUI0 TYHKTBI 55, 57 m 58 mnocra”oBnenus Ilnenyma
BepxoBHoro Cyna Poccuiickoit ®@enepanuu u [lnenyma Briciero ApoutpaxHoro
Cyna Poccwuiickoit @enepanuu ot 1 urons 1996 1. Ne 6/8 «O HeKOTOpBIX BOMpocax,
CBSI3aHHBIX C IPUMEHEHHWEM 4YacTu IiepBou ['paxkmaHckoro koxaekca Poccuiickon
denepanum.

IIpencenarens BepxoBHoro Cyna
Poccuiickoii @enepannu B.M. Jlebenen

Cexkperaps [lnnenyma,
cynbs BepxoBHoro Cyna
Poccuiickon denepanunu B.B. MomoTtoB



